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Honorable £• Barrett Prettynan 
Chaiman, President's Conference 

on Adnlnistrative Procedure 
U. S. Court Building 
Washington, D« C. 

Dear Judge PrettTinant 

We transmit herewith our report on the status of Federal 
Hearing Officers. We have always hoped that the eight members 
of the Conmittes would be able to submit one report to the 
Conference, but certain time factors and certain fundamentall;^ 
divergent views have made this impossible. 

Although the Committee ccxopldted its hearings the early 
part of June, the Comiaittee did not meet in executive sessions 
until the third week in July. At that time we had the benefit 
of considerable staff drafting work* As to certain points these 
staff drafts did not reflect the views of the four of us who sub- 
mit this report. We then tried to ejqplain our views so that the 
staff might be able to prepare work drafts reflecting these views. 
After a period of experimentation we found that this was inpossi- 
ble. 

There\;q>on we explained that we thought it necessary to tiy 
to express ourselves in our own way. After we had done this we 
hoped that the eight members could then consider two drafts and 
meld them into one report. This, however, was no longer feasible 
•when the draft of the other four was publicly released. 

Their transmittal letter of August 10, 1$$k states that the 
fundamental difference between the two groups of the Comnittee 
is as to the agency that should administer the hearing officer 
program. As we have come to the conclusion of our study includ- 
ing careful consideration of the draft of our colleagues, we 
believe that the ultimate issue has become of even greater sig- 
nificance. As we now see it the ultimate issue is whether the 
conference should vote for or against the intention of the career 
merit principle in the hearing officer program. 

For convenience we wish the Cc3«amittee could suJanit only 
one report to the Conference, For a thorough consideration 



of the inqjortant subject of the status of hearing officers, It is 
perhaps better, although we have at all times tried to avoid it, 
that the Ctxiference have before it two distinct reports. 



Sincerely yours, 
Wilbur R. Lester 
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ih £. McElvain 



Lawrence V» Meloy 



William P. Schamlkow 

Members of the Committee 
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I. InfcrodTaBtlon 

The President's Coiaference on A(tainistratlTe Procedure 
was called to study ■tnneoessary delay, e3q>enae and Tolvme of 
, records in soma adjudicatory and loile-niftking proceedings in 
the Executive Departiuats and Administrative Agencies.** The 
President, in calling the Conference said, "It is not cox^ 
templated that the eonf erenee will attenpt to impose rviles or 
procedures upon the departments, the sigencies, or litigants. 
The purpose is to dxchange infoxmation, ejq)erienee, and sug- 
gestions and so to erolre by cooperative effort principles 
irtiieh may be applied and steps vMch may be taken severally by 
the departments and agencies toward the end that the adminis- 
trative process may be improved to the benefit of all." ij 

After the Conference was called it divided Itself into 
eight working cooDiittees: Evidence, JudieicLL Review, Office 
of Administrative Procedure, Pleadings, Pre-hearing^, Trial 
Problems, Uniform Rul'tis, and Hearing Officers. Between the 
tine of the First and Second Meetings of the Qonf erense, the 
Committee on Hearing IDffieers directed its attention and sug- 
gestions toward the functional aspects of the hearing officer's 
position, that is, what authority the hearing officer should 
have, how he should exercise that authority, and the relation- 
ship of the hearing officer to all other relevant aspects of 
administrative activity, to the end that the hearing officer 
and the administrative process would function in the best 
possible way* 

Since the Second Meeting of the C&onf erenee, the Committee 
on Hearing Officers has directed its attention to the status of 
hearing officers, that is, their selection and appointment, 
their assignment and rotation, their classification and ct^pen- 
sation, their tenure and separation from service, all to the 
end that a hearing officer could be aided, insofar as such 
matters can aid him, in being the objective, independenb, 
responsible, and competent man that he shovild be* It is coo- 
cededly a matter of judgment, but it is a uzd.versal jul^aent, 
that a responsible and able hearing officer can contribute 
more than any other factor to the ultimate purpose of this 
fibnference^ — ^the reduction of esqpense, delay and unnecessary 
record material in administrative proceedings* 



1/ Rress Release, White House, April 29, 1953. 
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To infoz« Itself your oonnittee g«7e widespread notice of 
its voric and solicited the rLewi of all that it thought oooM 
contribute to its knowledge and jodgnent* In addition to pvb- 
lishlng a notice in the ItBderal Begister, your eonoadttee sent 
a rather detailed questionnaire to all agencies and departrasntSj 
to all incoabent bearing exaniners, to the lav schools, to the 
American Bar Assoolation, to the indlrLdual neoibers of the 
Secticas of j^ninistratlTB and Antitrust Lav of the Ji B A» to 
the state bar associations, to the large oitjr bar associatlcsui, 
and to several associations of practitioners vho appear before 
Federal agencies* 

The ocsnadttee recelTsd xespcnsive letters and nemoraada 
flrom nany persons and groups* Tlw oogataittee also listened to 
maaj oral statements during 9 days of transcribed hearln(^« 
At the hearings there appeared, among others, representatives- 
of the ClTll Service Coninission, seTeral of the agencies,! the 
Aiasrican, QLstrict of ColuiA>ia, and Federal Bar Asseoiatioaf , 
and the Federal Trial Examiners Conference. 

¥ith this having been done, ne, the four nemibers of the 
ooDBdttee "Hho sign this report, believe that ve should give the 
Conference, upon each ia^ortant question, a brief but representa- 
tive avmaaxj of the views and sui^ortlag grouzuls that were pre- 
sented to the ooBssLttee* In addition, ve Should give the 
Conference the benefit of our best analysis of the factual 
aaterial and our objective Jiadgment on the several suggestions 
that have been made* And finally ue should give the Gonfevence 
our definite and specific reconBndations both as to vhat should 
be and what should not be done* 

In a problem as broad as this one with its aany tangents 
and ranLfioatlons, it is inportant that ve should help the 
Conference as best we can to see the basie issue or question 
and to see all other issues and qi^stions In their proper ]^r- 
spectlve* The basic question to us is clear, siaple and direott 
What..q«X'.b9 dona to inprove^ further the quality of oar hearing 
officersT'-Ths status of a bearing examiner, his pay, his tenure, 
and the system by i^oh:. he is selected or removed can, at best, 
have only some effect upon ib» hearing examiner's ability and 
responsibility* In other words, each man differs as to his 
utonost ability, capacity, and responsibility* Vhat we can do 
is, as it were, limited to ways aiod aeans by which we may en- 
hance the exercise of that ability, oapaolty, and responsi- 
bility* Vhile there is no b^e^g innoeulatlon that can be given 
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to imppoye the qiiallty of each and every hearing exaadner. It 
does not Mean that we should fail to take eyerj possible step, 
that nay improTe the quality of enr hearing officers. 

It should also be borne in Bind throughout the reading of 
this Report, throughout the deliberations of each Baober of the 
Conference, and thro\ighoub the discussion on the floor that 
what we are talking about is how to InproTi the quality of our 
hearing officers, for quality we already have* There are a 
few, bub very few, indications that some hearing examiners are 
not ccopetent or are stibjeot to pressure or favor • It is clear 
that such question as there is on this score i^ saall and. rela>- 
tively unimportant. This is best shown perhaps by the fact 
that those who offer the most adverse eriticiai of the past 
administration of selecting, prcaoting, or remoTing hesodng 
examiners tmequiTOcally reconmend that all present ineioijents 
be blanketed into any future corps. While we realise that the 
recoiaaendation "to blanket in" is based in large part vspcei the 
uodeslrabllity of any reexamination. It is still a sound iBfer>» 
ence that the present corps does not lack quality or the prise 
of reexamination or dismissal would be paid. From this, and 
other indications, we confidently conclude that we build the 
future upon a present sound foundations 

noderstanding then that our ebJeetlTe is to improre 
further the quality of our hearing examiner eerps, we proeeeS 
to our detailed discussion. 



n. The nature of the hearing examiner's functions and their 
relationship to the whole administrative process» 

From the earliest ds^s of our Federal Government, Congress 
has increasingly relied upon the administrative process to apply, 
to implement, and to secure the enforcanent of general statutory 
provisions iji accordance with its determinations of public inter- 
est and policy. 2/ In employing this method. Congress has framed 
broad statutory standards and policies designed to attain geneiv 
ally ea^ressed objectives, and has left to a particular executive 
department or independent s^enoy, the fair and reasonable «qpplica- 
tioii and ihe detailed development of these general standards and 
policies* 

■Whether the powers thus entrusted to an administrative aigency 
by Coiigiress bis those of j^jplying the broad Congressional mandates 
by iHale inaking, , ty licensing, by enforcing or by adjudicating, the 
agency^ in the performance of these duties, is ordinarily required 
to siake decisions and to take action affecting the rights or in^ 
terests" of individuals outside the Government. In recognition of 
this, the statutes conferring such powers smd responsibilities upon 
an agency have usually required an opportunity for a hearing and a 
decision by the agency based upon the record of that, hearing. And 
even though a given statute may contain no express provisions, 
these requirements may be reasonably implied as a matter of proce- 
dural due process. 3/ Furthermore, the statutes relating to the 
adjudicatory powers of the various acfoiinistrative agencies, have 
usually assured persons affected by an administrative decision or 
order, an opportunity- to secure review by the courts either on 
petitions for review or on the agenpy's petition for enforcanent* 



2/ No attempt is made in this report to give a detailed history 
either of the development of the administrative process in the 
United States, or of the development of the hearing examiner func- 
tion as part of that process. For IMs purpose, we refer the reader 
to the Final Report of the Attorney General's Committee on Adminis- 
trative ^ Gej^JTQj (191tl), pp 7 - 21i| and Musolf, Federal Elxaminers 
and th e Con flict of Law and Administration , (1952), pp 23 - 80, 
fKe purpose of this section of the Report is to focus attention upon 
the essential nature of the administrative process and of the heap- 
ing examiner functions which have been developed as a part of that 
process* 

3/ See Tfong Yong Sung v. McGrath , 339, U.S. 33 (deportation pro- 
ceedings). Hiss and Co." v. U. S. , 3lil U.S. 907, rev'g. 96 F. Supp 
U52 (motor carrier certificate proceedings)* 
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The fundamental theoyy upon ifcich the administratiTe process 
has been built is that, for the practical, intelligent, and fair 
formulation and applicaiibn of a, desirable system of legal 
principles or regiilatidns in any broad, important field of our 
national activity. Congress may rely upon administrative agencies 
to apply the declared policies in the public interest, and to ful- 
fill from day to day the purpose of the statutory plan. Upon this 
theory and in practitrai, it is the responsibility of the agenpies 
and their members, sppointed in a manner acceptable to Congress^ 
to execute the law and Congressional policies as declared by 
statute* As the suiministrative function has been developed at the 
intermediate level, the hearing examiners have become the instrui^ 
ments of the law and their respective agoicies (1) for the holding 
of fair hearings with responsibility for intelligible records which 
will enable their agencies to make the ultimate, necessaiy ddtexw 
minations of fact in the light of all the contentions and the 
relevant evidence produced by parties who will be affected by the 
agency's action; (2) for initial findings of fact upon this isiiri- 
dence based not only upon such factors as the relative plsuisibiHty, 
the internal consistenoy, and the shadings of statement of conflict- 
ing witnesses, all of which are apparent from the sold record or 
transcript presented to the agency, but also upon the coaa^arative 
doaeanor of the iwitnesses whom the examiners, but not the agency 
members, have seen and heard; (3) for an orderly and clelsu? develop- 
ment of the case both during the hearing and in the initial or 
recommended decision, in accordance with those principles of law 
and policy which have been established and followed by their re» 
spective agencies, or, only iii the absence of an agency enuhci»» 
tion of applicable policy in accordance with the policy which he 
believes the agenpy should adopt; and (h) subject to the same 
giiidance and limitation, to draw and apply conclusions of law to. 
the facts as ha has found them, and to recommend an appropriate 
order or other disposition of the case* 

Before the passage of the Administrative Procedure Act of 
I9U6, however, there was no uniform requirement or practice onlha 
part of the agencies that the persons designated by them as "hear- 
ing examiners", trial examiners", "hearing officers", or "hearing 
commissioners" perform only hearing examiner functions* For ex- 
ample, upon the case-by case meUiod of assignment in use by some 
agencies, attom^s spent a portion of their time as trial attorneys 
and the remainder of their time as hearing examiners. There was, 
moreover, no uniformity in the hearing or decisional powers of the 
examiners en^loyed by the various agencies* Generally speaking, 
the agencies required their examiners to preside and take evidence 
at the hearing, to control its cotirse by dealljag with the usual 
trial motions and by ruling on the relevancy or admissibility of 
the evidence, and to prepaid and file reports with the agency* h/ 



h/ See, for example, the practice in the ICC, Interstate Commerce 
CCTnndssion Activities, 60, lU7* 

-5- 



Bub the extent of these powers i«hich the exaBlDer8,.were per- 
mitted to exercise In their hearings varied considerably, from 
agency to agency, as did the Impoirtance attached to their 
reports, even >^en they were directed to Include reeoimended 
conclusions. ^ 

In the AduinisbratlTe Procedure Act of 1946, Congress made 
provision for the use by adadnlstratiye agencies of "exaalners" 
w}», according to section 11, "shall perform no d\ible8 Incon- 
sistent with their duties and responsibilities as exaadners." 
With certain specifically stated exceptions. Sections 4(b) , 
5(b), and 7(a), provide by their, coabined substance that, when 
not conducted by the agency or by one or more of Its members, 
or by a board specially provided by statute, all administrative 
hearings and rule making or adjudicatory cases, which are re- 
quired by statute to be determined on the record after oppor- 
tunity for an agency hearing, shall be conducted by these 
"exaainers." Section 7(b) provides that officers presiding at 
hearings shall have authority, subject to agency rules to: 

n(l) adnioister oaths and affimatlons, (2) issue 
svbpenas authorized by law, (3) rule yspaa. offers of 
proof and receive relevant evidence, (4) takej or cause 
depositions to be taken whenever the ends of Justice 
would be served thereby, (5) regulate the course of, the 
hearing, (6) hold conferences for the settlement or 
simplification of the issues by consent of the parties, 

(7) dispose of procedural requests or similar matters, 

(8) make decisions or reeommend decisions in conformity 
with section 8, and (9) take any other action authorised 

. by agency rule consistent with this Act*" 

Finally, Section 5(c), and Sections 8(a) and (b) provide, in 
sdsstance, that, if available, the examiner who conducted a 
hearing shall issue either an initial decision (vMch la the 
absence of exception shall become the decision of the agency) 
or a recommended decision, and that such decisions (idiether 
initial or recommended) "shall become a part of the record and 
include a stat^aent of (1) findings and conclusions, as well as 
the reasons or basis therefore, upon all the material Issues of 
fact, law, or discretion presented on the record; and (2) the 
appropriate rule, order, sanction, relief, or denial thereof »" 



5/ See generally the Final Report of the Attorney General* s 
CoHiBittee. pp. 44 - 45, 375 - 397; ani Musolf , op. cit,. 57 - 74. 
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In addition to setting forth tk« hearing ezaainers' 
powers^ the exereise of itfaLch obviously conte]q>lAted and 
quired an able eorpa of exosiners. Congress also Bade paroTisiea 
in the AdvinlatratiTe Procedure Aet that, subject tely to the 
eontrol of piiblished agency preeedenb and the ultimate agency 
and Judicial reTiew of their acts, the hearing ezaadners be 
gi^en aueh independence of agency influence and direction as 
would assure to litigants the benefit of the hearing eaoodaers)* 
fresh and uid>la8ed approach to, and their independent aiad un- 
prejudiced appraisal of, the eases which eaae before theou 
This it did in part through the prorlsion of Seetion 5(e) that 
"no sneh Rearing exaadne^ shall consult any perseo «r party 
on any fact in issue unless vqjon notice and opportunity for all 
parties to participate; nor shall Audi officer be responsibls 
to or 8ii}Ject to the siqMrvlsioh 0ir direetion of any officer, 
oaployee, or agent engaged in the perfemanee of inrestigatiTte) 
or prosecuting functions for any agency, <^ And, for the same ' 
purposes, Seetion 11> in provisions to which we again refer ia 
the nexb section of this Report, not only generally elreaa- 
seribed the agencies ■ f reedon in assigaittg ease s by reqtdring: 
that their examiners ■shall be assigned to cases in retatlott ^ 
so far as practicable^" bid;, to reiider them free frmthe^^^^^';^ 
agencies* possible influence/ also Tested "eohtrol (^ their 
eonpensation, promotion and tenure in' the 01*^1 ^ervlbe ComBd.8^; 
sion to a much greater extent than in the ease of othir feideral'; 
employees, * 6/ la sum, as stated by the Senate Cbnmittee_ en 
the Judiciary in reporting the bill idiidi became the Adminis- ' 
tratire Procedure Act, it was the intentiohof Congress to 
proTide "for a special class of senlMindependent subordinate 
hearing offieersa 2/ 



In the organiBatirauO. seheiw prescribed by Congress, it 
is therefore plain, and must constantly be borne in mind, that 
the agencies, and not their hearing exmlners, hare the respond 
sibility fcHT the end-product of their administratiTo proeeediaga. 
They, and not the heariqg examiners, are entrusted with the 
ultimate responsibility of determining the basio relevamt facts 
in all cases coming before that. And, for the same reason, the 
agencies, and not the examiners, are the interpreters of the 
law and the policy makers whose decisions in these respects are 



§/ Ranspeok t. Pederal Trial Bxaminers Conference. 345 U.S* 
128, 133Ko 

7/ Legislative History. Sen, Doc, Ho. 248, 79th Congress, 
2d Sess,, p« 192, 
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binding upon the examiners* Aeeordinglj, the agencies must, 
and do, possess the pomr to affira or reverse any or all of 
their hearing exaoiners' rulings, findings, and conclusions, 
and to accept or reject their recosraendations* 

Althotigh the hearing exaniner thus occupies a subordinate, 
though SHi-djidependaot, position ia relation to his agency, 
this does not lessen the difficulty nor the exacting requirements 
of his independent performance of his functions prior to his sub- 
misfllon of his cases to the agency for final action. Nor does 
it detract fk>oai the independent statute and importance which 
Congress, intended for the hearing examiner and the hearing- 
examiner fimcti on at the threshold of the administrative deci- 
sional process, particularly with respect to fact finding* 
This, in essence, is the opinion esqpfressed by the St:9r«aie 
Court in the course of its holding in the Ifaiversal Camera 
case 8/ that the factual findings of an examiner, thou^ re~ 
Jected by the National Labor Relations Board, should have been 
considered by the Circuit Court of Appeals in determining 
whether the. order and findings of the Board were siqiported by 
" substantial evidence in the record considered as a whole," as 
required by Section 10(f) of the Labor Hanagemsnt Relaticsis Act 
of 1947 (^1 Stat* 149). In reaching this conclusion iQ)on a 
consideration of the provisions of this statute and o£ the 
Administrative Procedure Act, the Court referred to "the indiea^ 
tions in the legislative history that enhancement of the status 
and fjBDction of the trial examiner was one of the iiqwrtant pur- 
poses of the movement for administrative reform*" Continuing in 
its opinion, the Court noted that "Both statutes. ***.*evlnce a 
purpose to Increase the importance of the role of examiners in 
the administrative process*" And, in remanding the case to the 
Circuit Court for a consideration of the examiner's factual 
findings as they might possibly bear on the question of the stib- 
stantiallty of the evidence supporting the Board's contrary find- 
ingsj the Court relied Tq)on section S(b) of the Administrative 
Procedure Act Yrtiich makes examiners' decisions a part of the 
redord, and recognized the weight logLcally to be accorded by 
both the agency and the reviewing court to the views of "an im^ 
partial^ esqwrienced examiner -vdio has observed the witnesses 
and lived with the case*" 



6/ tfaiversal Camera Corporation v* National Labor Relations 
Board. 340 U*S« 474. 
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For the propesf* perfoxmanee of his taportaot and dlfflci£.t 
fimctlons, a hearing exanlner obviously Bust possess high pro- 
f esslonal and personal qualifications. He must be able to 
deal wLth all of the substantive questions which are presented 
throuj^ him to the agency and, in addition, to handle qulekly 
and with a ainlmuB of error all of the procedural raatters that 
arise during the proeeediags* Certainly, a firm grasp of the 
substantlTe law in his field and of trial practices and tech- 
niques in absolutely essential* In addition, the examiner 
must have the faculty of using these tools fairly, flnaly and 
with a niniaum possibility of friction in dealing with the 
witnesses and counsel who appear before hiffi« Finally, for the 
benefit of the litigants, his agency, and the rerLewing cottrt, 
he must have the ability to analyze and eTaluate the sTldoneo 
and contentions brou^t before him, and to present his analysis, 
and valuation in a lucid and concise deeisionn, 
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ni. Hit fljMBifftrfction of ^^t ^*ffrtpff tFff^Pftr rrfffTW m^^ 

tha elTil aartlea lava. 

JU Tin liHTffrtfrt nT^ir^""r '^^ «*»«<<•:<»» n. 

OkM of tbs vldaly teralded eh«xi|^s aada l)]r the AdnlniBtzti^ 
tl-VB Froeedure Act as part of its pz^ogran of refoni of aclBiinlttr»> 
tive prooedares, was the institution, under section II, of a 
eareer>asrit sjrsten covering the appointaent, ooa^nsation, 
tenare, and removal of the hearing exsniners who are reqtiired 
Iff^ sections 7 and 8 to hear and initially or tentatively decide 
mle-aaMng and adjudicatory cases* As stated hy Congress in 
thej^ Coaanittees' eicplanations and reports leading to the passage 
of the iiot, the objectives of section 11 vere to provide inds^ 
pendenoe and security for the hearing exaainers in their tenure 
and eeotpensation; to avoid the actual or apparent intrusion of 
political oonsideretions affecting the appolntaent and status 
of heazlng examiners ; to utilize the tradition, coiqjetence, and 
experience of the CItII Service Ccnmission} and, at the sane 
tloe, to reserve an appropriate role for the agencies in view 
of their responsibility and "due concern for the proper pex^ 
fezvance of public functions." Ji/ 

To attain these objectives, section U makes the following 
ii^rtant provisions: 

1. Xhat hearing ezBBlners are to be appointed by and for 
each agency under the cItU service lavs; 10/ 

2* That the eoBpensation of the hearing exaniners is to 
be detexvioed by the Civil Service CoeadLsslon Independently of 
aiqr agency reoooonendations or efficient ratings, but otherwise 



^ togtd.BttT? filBt^ry> a-AZ, 2U-215, 280-28I, 

2S/ "Subject to the cItH service and other lavs to the extent 
not inconsistent with this Act, there shall be appointed by and 
for each agency as many qualified and ecoipetent exaniners as 
■ay be necessary for proceedings pursuant to sections 7 and 8, 

m 



• •• • 
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Ib aeeordance with tha classificatioiti acts ■which ©ns. conanonly 
applicable to gov© miaent empjoyaent ; 11/ 

3o That, .dhce appointed, a hearing examiner shall be 
removed upon .complaint by, ;his agency only for g<^ 
determined by the Ci-vil Service CoBmisaion after opportunity 
for hearing and upon the record thereof j 12/ 

4, That the Giyil Service Coi^mission is to make arrange- 
ments for loans of escaminers aniong th«? agencies I 13/ and 

5, That the Civil Service Gcannission in the performance 
of its various functions under section 11, may make imresti- 
gations, j-equire reports by agencies, promulgate rjoLeSj-an^ - 
appoint advisory committees, Iji/ 



11/ .."Exaiminers shall receive compensation prescribed by the 
Commission independently of agency recommendations or ratings, 
and in accordance with the Classification Act of 1923, as 
amended, except that the provisions of paragraphs (2) and (3) 
of subsection- (b) of section 7 of said Act, as amended, and 
the provisions of section 9 of said Act, as amended, shall not 
be applicable." 

1^ "Examiners shall be removable by the agency in which they, 
are employed jonly for gpod cause established and detertnined by 
the Ci-vll Service Commission • • « after opportunity for 
hearing and upon the record thereof*" 

1^/ "Agencies occasionally or temporarily insufficiently staffed 
may utilize examiners selected by the Commission from and with 
the consent of other agencies, " 

14/ "For. the purposes of this section, the CQaanis8;ion is 
authorized to make investigations ^ require reports by agencies, 
issue reports, including an annual report to the Congress, 
promulgate rules, appoint such advisory conunittees as may be 
deemed necessary, recommend legislation, subpena withesseB; or 
records, and pay vdtness fees as established for the United 
States courts," 
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B. ThB fimdainftntal. broad problems of «»fa.^|n^f|^^7'^^•.^n^ 
posed for the CIvH Servlftw OrtmlBalon by aaetion 11. 

1. CUsslflcatlon of the hftwrlng wxmnlner poaltlona; The 
prpblen of detexnlnlng and dasalfyiag the duties and responel- 
billties of the bearing examining positions in accordance with 
the provisions of the Classification Act. 

2* *hllfl3Jf3f fition atanday d g t The problem of fomtilating 
standards of ^loalifi cations for hearing examiner positions 
ooaauensurate vlth their duties and responsibilities. 

"^ ?SriBrill?fl*?i?'1ff fP^ r*t-?PfrB' 3!he problem of establishing 
examination and rating standards for use in detezmining the 
ranking of the applicants on a eiyll service register for ap- 
pointanent, 

4* Application of civil service standards and croeednree 
%9 4flfflf*fB^ ]n^rir)F ffmwJPffrpt ^3ie problems of whether in^ 
eumbcntt hearing exasdners shoiild becone eligible for appoin'teent 
as bearing examinerc vlth classified statxis under section 11 
^km the basis of a conpetitive examination leading to rated 
poait^ioiis em. the general register for appolntmenti 15/ end 
lAether in any other reapects, an examination of incuiibent 
hearing examiners should differ fraa that of other applicants 
fdr hearing examiner positions* 

5» Fraaotlona f if more than onft nl ftasifieatiop «r"^ fT'llir 
of heariiy fayff'[ft >rB were established ) t The problem of f omuLa- 
ting the most desirable eorstem of promotion procedures to Insure 
the selection of the best qualified hearing examiner from among 
all the eligible hearing examiners* 



!§/ A eas^Mtitive examination is an examination wherein each 
individual eoo^etes against all other candidates; a non-competitive 
examination is one wherein an individual coorpetes merely against 
a Ddnlmioa qualifying score. 
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6, jteductlofifl fLp, fpyee i The problem of whether reductioce: 
in force should be dealt vlth as raanoTala for cause mder the 
hearing and deteznination prooedTires set forth in section II* 

G. at tamcrlgBW tij?aftr gfl3nflfl in wrMnff w mfl gftfttlmr 

Before taldng aoy action, the Ccsnission sought advice ftoB 
all interested parties* It obtained this advice bgr eonsolting 
vith representatiTes of the various adninlstrative agencies* tlss 
Federal Trial Exaaiiners CSonferencey individual hearing examiners, 
representatives of the bar associations^ Individual practitioners 
before Federal administrative agencies. A public hearing vslb 
held, at idiich the three Ccmissiimers presided, in advisory 
coamittee vas established to assist the Ccnnsisslon* s staff in 
sifting the various proposals and in preparing reeconnendations 
for the establisfament and operation of the bsaxdng examiner ; 
program. 16/ 

Batmen June U, 1946 and October 1947, the Gbnmission^: 
with the asslstanoe of this advisory eaiimittee, prepared- and 
issued standards for the elassifieation of tearing examiner 
positions under the (ZL&ssif ieatlon Act (dasslfiea'Uon crpeei» 
floations), qualification standards which applicants would be 
required to meet for appointment to a heering examiner pesltlon 
and the first ngulntiiciis relating to tbe iiipolntaent, eosipen8ai» 
tion and removal of hearing sxBBlners* 

Announcement was also made of the CoBBiission*s deoieifm to 
reexamine all incumbent examiners and to eoadaet a ccatpetitiW 
examination which would be open to the public generally. & 
both eases the examination ratings were to be based on an 
evaluation of the experience shown on the applioation forms, 
infoxnation disclosed by an investigation and an appraisal of 
the individual at an oral Interview. Those inctsabents who had 
a civil ' service status were to be examined non-ccaqpetitlvely. 



£6/ The advisoxy eoamittee consisted of a CoaBBlssioner of an 
administrative agency, the Chief Hearing Examiner of oss of 
the agencies, an attorney of the Department of Justice and $&. 
attorney in private practice* ~ 
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tha'& le thsir qualifioatlone v»r@ to bemeasTirad agalaet the 
artandard and tbsy were to be rated either qualified or un- : 
qualified*-! The nonstatus inctanbents were to compete in the 
open competitive exBBl,nation> that ISf "Uie names of those who 
were quallflejd were to be entered upon registers in accordance 
with nimerieal ratings and only thpse whose ratings were high 
enough to warrant certification jhram the registers could be 

; .Earij:ciJn 19i^ the Cqanisslon appointed a six man board .\:\ 
of oonsidtAn£ ^examiner 8 to conduct the examination of the : : 
stattis iJitnmbsnts. F1t9 board members were; prooiinentiBerabers 
of the Jsserlcepx-Bar Aaspoiationt a former Assistant Attomey ' 
General of the IM^ two Judges of Sta:te 

Si^reme CqurtB^^^and two formervFresidents of the Anerlean Bar ^ 
Asspciation..^ , A nembeir .of the GcraiiiSsion' s staff wes designated 
as the-.-aii3cth;bpart .m<OT^ '- ■_-", 

Iba board met for the first time on iFebruazy 9» 1948* . 
I>uring;i^l^,:rQmiBd^^ 

>ximiTH>'tA<»i ojT the , jtatua. iacumtwiita and also proceeded tp ;; 

rate vappjyipant 8 ^^ exainlmtlpn ^(incliidlng ,^ 

nonBtat^usi'iapmtonts). ;,l^.lat had been assigned to 

the bOGffd 1^ th^ 

. " .' ..i^ of these uexwmlnBtions were made public on i 

March 10, 1949* I^ board re prannended the dlsqua^ 
of 25?S of all incujabefits.: I^n reconsideration, the board 
reversed itself in some; cases; the Commisslpn^ a Bo8a>d of / 
Appeals and Review reversed the board* a decision in other .cases* 
Aa a result only one status incumbent was eventually dLsiquall'^ . I 
fled. The board rt signed in July 1^^ 

Many appeals were also received from the ratings assigned 
tQT: the board In the open ecimpetitlve examination. In November ; 
19i^9> the Conmisslon decided that infoznatlLon which it had >^ 
received in the course of these appeaGLs made it desirable to 
have its staff investigate the qualifications of all applicants 
and then to rate them for the purpose of establishing a. register* 
This exHTBi nation. was completed and a register was established : 
in May 1950 for eadi of the five grades in which hearing examiner 
positions were classified. As of January 195A about ^0 appoint^ 
ments had been made from these registers. 
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The izxitlal regulations had provided for the establishment 
of promotion registers for each agency. This uas changed on 
December 15, 19A9 to permit selection by the employing agency 
of the hearing examiner to be promoted, subject to non-competltlTe 
approval of qualifications by the ConBnissione, In Pebruaxy 1951 
-^e Jttomey General issued an opinion holding that this regiida- 
tion was not in accord with section 11 of tk@ Administrative 
Procedure Jet and that this secticin required that the Gaml@s.±Q!&s 
and not the sacplaying agenQy^ independently selset the bearing 
examiner who was to be promoted. 

The CooBtLssion therei;q;>on began to consider the amendment 
of its regulations to accord with the Attorney General's oplnlone 
Vhile the CoBiiiission was thus engaged, there occurred an exchange 
of correspondence between the Chairman of the CaaBlsslon and 
Senator MeCarran 17/ In which the Senator criticised the Goo>> 
mission's failure to malte Independent determinations of prcmotloa 
questions, the length of tlae that would be required to affect 
proootlons under the plan which the Ccramlsslon was considering, 
and the establishment of more than one coDtpensfttion grade for 
examiners in each ageni^, which he asserted was contrary to the 
Intent of the Administrative Procedure Act and was unnecessarily 
productive of prosotlon problems. The Ckmmdsslon amended its 
iregulations in September 1951 to provide for a system of ocm- 
petitive promotion examinations among examiners in the agency 
wliere a position was to be filled Igr promotion. 

A number of hearing «3En^mn>8 had been encouraged Igr the 
publicity given to Senator MoCarran's letters to ecspeot the 
estabHstanent of & ^jigle grade for axamlnerB in eaeb agtnc^* 
At about this timft one of the agencies found it aaeessary^ t9 
separate eight bearing examiners in a reduetioi In force. n» 
dl8aKtlsf&etio& of a number of examiners with the Oanmission^s 
sQfsitami of paramotlon and elassifieation lad to the filing of a 
eo]q)laint in the United States liiat^e^ .Osvs^ tOr iaSa J&svriet 
of Coltmbia is SsoeMoer 1951 iQr the Federal IMal Examiners 
Conferonee and some two doaen Indlvidoal hearing examiners. ! 

In this ccnq>laint the examiners sought to enjoin the Com-> 
mission's operations under five provisions of its regulations 
on the ground that these provisions were not in accord with the 
provisions of section 11 of the Administrative Froeedure Act. 



12/ S. Doc. No. 82, 82d Congress, 1st Sess. 
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The portions of the regulations that were InTOlved provided 
(1) for the asaigoinent of hearing exaolners to more than one 
Classification Jtet grade per agency; (2) for the promotion of 
hearing exaainers to higher grades; (3) for the assignaent 
Of hearing examiners to cases of the level of difficulty of 
the CSLassification Act grade in which they weire employed; 
(U) for the separation of hearing examiners in reduction in 
force; and (5) for the conditional appointzaent of hearing 
exaainers under certain circumstances. In March 1952 the 
District Court granted the injunction with respect to the first 
four provisions of the regulations and in July 1952 the Court 
of J^peals affixmed. However, in March 1953 the Si;5>reoe Court 
reversed the judgments of the lower courts on all points, 
approving the validity of evsiy regulation of the Ccnmisslon 
which had been contested. Id/ Daring the period of litigation, 
fjram December 1951 to March 1953 * the Conmisslon, following 
the advice, of the Govsmnent attorneys in charge of the litiga^ 
tlon Inrought to a ocmplete halt for all practical purposes the 
adoinlstratlon of the heeurlng examiner program* 

After the Siqpreme Court's decision, the Consilsslon resisned 
operation of the hearing examiner program. As a result of 
classification surveys in a number of agencies a large, grovqp 
of examiners was iq;>graded and the number of grades per agency 
was diminished. The effect of these activities is shown by 
the tables on page of this report, which show the number of 
grades per agenpy and "Uie number of examiners in each grade in 
June 1947, December 1951 and June 195i&. 

In June 1954t ^^ Conmilsslon amended its prcaotion regula- 
tion. As promotions beocrae necessary promotion registers will 
be establli^d for each, agency. VThen appeals have been adjudi- 
cated the registisr will be maintained, without further appeals, 
for a period of two years. The hearing examiner at the top of 
tbe~feglBter"will"b» a««ux«d.. of-proootlon without ^mdue delay. 
Vhen the Conmisslon raises the grade of a pbsltioi^^cetqpied by 
a hearing examiner, the Caanission will at the same time desig- 
nate a hearing examiner to receive the higher ccs^ensatlon. 
The agency, in such eases, will no longer be peraitted to elect 
the method by which the position shall be filled. 



18/ 345 U,S» 128j 202 F, 2d 312j lOA F. Supp. 734. 
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Tbe Coomlsslon also spelled out with greater clarity the 
procediires Ieqt vMch examiners are to be remored for cause as 
provided in section 11 of the Act, and indicated that a new 
caopetltlve examination vas to be announced vith the expecta- 
tion that a new register of ellgibles vould be established 
before the end of the year. 

D. Our appraisal of the Civil Servi^ffl C-'MilBfll'm'ff aMftLifl- 
tration of t^ft tWflrlJllff 9M?lllliMr proarram. 

1. Oar critlciam of the r.»ifHlfH!l"^'B T?1*rff""OT'r? '*(9 'S"^-^^ 
Our critidoas of the Civil Servlca Commission's administration 
of the hearing examiner program under section 11 of the AdtaiMs^ 
tratlve Procedtu:* Act, fall into two categories. Th® first of 
these types of criticiaai relates to the Catamission^s handling 
of the initial, unusiud problems which, by their vexy nature $ . 
will not recur* The second type of eriticien concerns oartain 
existiiig shortcomings in the administration of the hearing 
examiner program, some of which the CoiBaission has partly elimina- 
ted or has infosraed ua it is about to correct. 

The first of these types of critlciam of the CansBission' a . 
administration which has come to our attention and which we 
believe to be valid, consists of criticisms of the Coamiseion's . 
hawHUtig of the original examinations of incumbent hearing 
examiners and other applicants for hearing examiner positions^ 
From our study, we think it fair to conclude that there was m.-;.- 
unfortunate misdirection of much of the time, effoirb, and Opacity 
of able men in the process of these examinations eiad in their 
reconsideration, all of which wane to the net result of separating 
frcn the service one inctsabent exsradher and establishing geneiral 
registers for the appointment of examiners three years after 
aecrtion 11 required that this be done. -In evaluating the auBgitanes 
and strength of this general criticism, however, we recognise anS 
appreciate the ccmplexity and dif fieuLtie» of the^problem presented 
to the Coanissioir in the eomparatively short time allowed by 
Congress for its solution, requiring, as it did, a prelloinery Imt 
complete foTnaiulation of the position, qualification, and examina- 
tion rating standards for all Federal hearing examiner positionsV 
and then an application of these standards, via the examination^ 
to 217 incumbent heariiig examiners and to 2 ODD other applicants. 
We also note that, in pursuing this course, the Conmission oon- 
oeived It to be its duty, and therefore coaoDmehdably undertook, to . 
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deteralne ^^ther the Incumbent ezamlnerB possessed the high 
(^lalif Icatlons which the Act was intended to require of examiners , 
although it inlght h&Te avoided this pao^icularly onerous and 
prickly task bjr siaply blanketing in all incumbents who satisfied 
the escperienee requirements. 19/ IMfortunately, It appears f^om 
the highly contradictory ultimate dstezioinations of the CosBBisslon 
aM tte initial detexminatlons of its Board of Examiners^ that 
the G^miiesian failed in its performance of this particular task. 
for; although it seems to us to have been likely that some of the 
incimb®nt ezaiBiners did not meast^re up to the new and higher 
standards; the Caemisslon's Board of Examiners found that 25 per 
cent of the incumbents were not qualified and the Cconlssion, 
faced with this substantial number of disqualifications and 
pressed by the passage of time and by the stom of protest froa 
the esaminers; their friends^ and the agencies most sexloualy 
affected, almost completely reTersed its own Boax^. But, what* 
ever the exact nature of the errors of act or Judgment which 
were cosamltted by the Commission and its Board of EbcanlBsrs in 
the course of arranging and conducting this examination, the 
situation was not only a most difficult one which uziderstandably 
strained the Conaalssion severely at the threshold of its adminis- 
tration of the hearing examiner program, but one which will 
never - end, we ^believe, should nsTsr - be repeated. .And, on 
the credit side of the ledger, it should not be orerlooked that 
the examination furnished an invaluable fund of experience both 
for the Coratlsslai and its critics in the trial, application,- 
and davelo|B»nt of its stan&trds, and In the application of 
examining taefaniques to personnel of the caliber of hearing 
examiners* 

The second -^rp^ of reasonoULe and valid criticism of the 
Civil SerTd.ce CauBBlssion's hearing examiner progrtm. deals with 
.i^t we believe are unsatisfactory points in the present prograsy 
-in the CoraBlssion's regulations, and in its practices, ^iriiich we 
further believe can, and should be, improved in the manner and 
to the extent recommended l^ us in section 17 of this Beport. 
Offered in this constructive vein, oiir critieiaas of the present 
hearing examiner program are the following t 

currant raglstara for atypolntmantBi Us believe that the Cco- 
mission has been remiss in its f ailiore to conduct a. new 
examination and to provide new registers for appointments in 
the place of the existing five-year old registers, which are 



23/ See Hsisj^, "The Hearing Examiner Fiasco under the idminla- 
trative Procedure Act", 63 Harvard L. R. 737, 740 (1950). 
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apparently obisolete since they uodoubtedly Include aany persons 
no longer interested in hearing examiner positions^ give no 
recognition in their ratings to e3q)erienoe acqtilred ordsllil^ 
demonstrated since the original exwiij nation, and, of course, do 
not include, and therefore prerent the appointnsnt of, asy highly 
qualified persons who are not on the register nor employed 1^ 
the Federal Goverxment vlth classified status, but who are inter- 
ested in ""iHitg applloaticm for hearing ezeinlner positions. 

b. The reguletione of the OnwnlBBlon permitting ftp- 
pointmentB bv the agencies In '^r*^fv '^"ses. other than by 
promotiop of hear ?ipp t^Twmjw ^rs oy br use of the opep ecmpetitive 
registers ; The present regulations of the Commigsion pexmit an 
agency to fill a heaz-ing examiner position at any time by the 
reassignment of one of its status, non-hearing-«xaminer employees 
of the same grade (sec. 34..5 (b)); by the promotion of one of its 
status, noDp-hearing-exeminer employees (sec. 34*^ (b)}| l^ the 
transfer of a status noxwheariog-examiner employee from another 
agency (sec. 34.*6 (b)); or by the reinstatement of a former 
employee vho had status other than as a hearing examiner {3A»7 
provided only , that the person so designated by the agency to flU 
the vacancy, upon the basis of a rating then assigned to him 1^ 
the CcsEnission on a special examination of his current qtialifiee'^ 
tione, "would be within reach for certification if his name war© 
on the open caspetitive register with the same rating." We fe@l 
that this process of "inbreeding," permitting the agencgr to avoid 
use of the promotion route and of the registers, is unfair both 
to the examiners of the particular agency who might otherwise bs 
considered for promotion, and to persons on the register whose 
disadvantage lies in the obvious fact that their competitive 
ratings are not based upon their ffltfianif demonstrated qualifiea-- 
tions and e^cperience but rather upon the ratings earlier assigned 
to them when their register was established. Vfe believe, further- 
loore, that, by thus precluding the oompetition of eligible hearing 
(Bxaminers and persons on the register with the candidate desig- 
nated by the agency upon a fair and equal basis, these sections 
of the Gognniseion* 8 regulations are not designed to secure the 
best qualified persons for the hearing examiner corps. 

e. The Conmisflion^E fail ure to core satisfactorily 
with the prcmotion problem s The promotion problem has been 
obviously the most difficult and timeoconsvming for the Civil 
Service Commission to handle. Involving as it does, an examina- 
tion appraisal, and relative rating of the full performance and 
case records of all eligible candidates among the examiners in 
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• gl'v«n agency, and a consideration of the msssy appeals frcm the 
ratings vhich are normally filed. The solution first attaaipted 
Iqr the Cosmissien throtigh the aiBsndBent of its regulations in 
1949|i vas to proTid® that an agen^ Bight select the examiner 
it belie'ved shoiald be prosoted, subject to oonfiznatlon of the 
@asididat«<s qualifieations by the Csfflsiiseion through a noncan- 
petitiTe^ qxsslil^iisg t@st« Is the Attom©y General held, howe^erg 
"yais v&e dearly iacsoasigtent ^itb the requirenent of section 11 
of the Idninistrativ© l^@@d:y£>® Mt that th@ (kmslsalon pregcribe 
the ecapensation of hearing sssminers ^i^d@p@ndently of agen^ 
reeearaendations or ratings «" lft«r tha Attorney General's oplniosi 
in effect set aside these regtdationg in February 1951 » the Ce9ft°> 
adssion, in proper deference to Senator MeCarran's requests and 
eriticlsms; was reqidred to reconsider its entire classification 
structure before, in September 1951 > it finally revised its 
regulations to provide for coiqjetitive prcmotion exaainations* 
Then, in Dsesmber 1951; the injunction suit intervened and, until 
March 1953 s> vfaile the fundsfflentel questions raised by the suit 
vere still pending in the cot^^s, the Ccsmission was hardly in 
a position to take eosy general action with respect to promotions 
or any other matters involTing the classification or reclassifica- 
tion of bearing examiner incumbents. However, in spite of these 
Interrtqptions, ve believe from what ve have learned in onr hearings 
aiui our study, that the Commission was somevhat slower than it 
shoxild have been, first, in amending its promotion regulations in 
1951, and then, after March 1953, in handling its coepetitive 
promotion procedures and in providing by amendment of its regula- 
tions only in June 1954-, for a less cumbersome system of agency 
promotion registers vhich are, in each case, to remain in effect 
for two years. While this recently inaugurated promotion system, 
especially when considered in conjunction with the Cooinission* s 
recent narrowing of grade-spreads and the establishment of a 
single examiner grade in 13 of the 22 agencies, prtaolses an 
e^qieditious handling of promotions, ve feel (again, in spite of 
the interruptions encountered by the Conanlsslon) that this improve- 
ment was not only too long in its developaient, but that it should 
now be supplemented, as we hereinafter reeomsend, by the establisb- 
aent of a single grade for the examiners in each agency, thus 
eliminating all promotion problems except those which may arise 
in connection with inter-agency transfers of hearing examiners* 

d. IH (yvr\ffXo^*^ failure to centraliae functions 
.n^ TY«p»nflibilitien with remaeftt to nil phanap of thw hawrlng 
program : The mechanics of the Conmission's handling 

- 20 - 



@f %M hearissg ©ssaadaer prograKi Ms been characterised ^ & 
gplittiEg ©f fuajetioas aM reBpoaeibilities^ raatH 1954 betwesa 
tim MwIbIqum ®f the CesaissioE^s staff, ^ad at tte© prs^at 
■fefe® fetwisffi tbs laewly os^suaiasd Bars&ms id,tlj ©psratioas ®f th© 
B!32=Qam@ (e© far a® ttoy ©auesra tte baaadng ©s^iiser pro^ia) 
^@MiES,t®d % tte Digtiet©^ ©f the Bur©aia ®f Itepasteeatal 
Qgj®s®.-fel©a®j, assis-fe^d 1^ tM IdMni strati ws Offie@E= £©!■ tfei© 
' Hoasls^ M^miMBT P^gs^tHo 'feMle tMs last ©baag@s is ©TBig 
©piaiesj, ba® fessa a leag ®t3d.d® isi the sight dis^effcieap tm f®@lp 
aa ws torsiaa^ter w®®^BmMg ttetg b@®aiis@ @r the p©ad.i©r aattsir® 
aM importanc© of tM teariag eacaxaimsr pre^asij th® Cteamissi©© 
sh@i3ld h«WB oentredised; and ehoiald B3%f ssntraliaS], its flmstions 
®M respoasibHities with respast to sll phases of tha progr^Sj, 
i£ a Bm^aUf, the so>equal 3f ths other Bureaus aiid ¥ith th@ @em@ 
iiidepe»denc@ «md itat'orso 

2» X^ sagtefit to which we dlfisg^ae-jdth ow OTllgagmiP 
ia tbeir eriticiamB of the present hearing exatnlnwr program s T© 
the ead^nt that ire thus find the foregoing eritieisms of tb® bsstx^ 
iSig asamtner program umder the Civil Serrice CooD&ission t@ te 
Justified and aake them tl^ basis of onr reeoDmendations f@r 
reaedy and improvement as set forth in section I¥ of this B@p@rt@ 
we are io. agrecoisnt with onr foiir eolleegtiss 1^0 eospose the 
other half of this CoiBBittee* Beyond this point, ho^ieTsr, w© 
iiffer vith tissm sharply sonoeraing the substuice of their ^aft 
Beporte 

First f we feel that ©lar coUeagoee in their Draft Report 
ha've overstated even th© criticisms of the Cosffioission Ib wMeh 
ue join in this Beport^, through their tmcritical use, and (iB 
some instances) even sua appaz«ntly inadvertent misinterpretation - 
of certain material presented to the Cksimittee in the hearings 
and in answer to its questionnaire. Thus, our eolleagueg^ Draft 
Beport disi^ays an unfortunate disposition to find a basis forg, 
and to accept as a general proposition, the conclusion that much 
more serious consequences, harm, and loss of confidence have 
resulted frcm the Cooimission' s errors and deficiencies than we 
feel are warranted by the facts and a Judicious, sensible ap- 
praisal of all our contributors* opinions. This tendency appears 
generally throughout their Draft Report. Bat it evidences itself 
most clearly (a) in our colleagues' consideration of the effect 
of the CcDrniission's regulations pezmitting agencies to appoint 
status non-hearing examiner e^loyees other than by a use of the 
register s| (b) in their description of the effect which delays 
In merited promotions traceable to the Ccnmiission's unsatis- 
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faetoT7 promotion regulation and practices have had upon examiner 
morale and efficiency; and (c) in their apparent attempt to create 
the impression in the mind of the reader that a significantly 
substantial number of the bearing examiners who offered us their 
opinions are convinced that even with the Improvements and changes 
recommended by us, the hearing examiner program cannot be satis- 
factorily administered by the Civil Service Comiiission and that 
they therefore favor an "Office of Administrative Procedure, or 
the like." 

As to (a), our colleagues state at page 47 of their Draft 
Report, that "the majority of appointments to hearing examiner 
positions have not been made from the registers." But, as their 
footnote indicates, 55 of the total of 120 "appointments" to 
tfhich they refer as their base, consisted of the blanketing in of 
inc\anbent hearing examiners , who were found by the Commission to 
be qualified on noncompetitive examinations held eifter their 
agencies were belatedly brought under the Administrative Procedure 
Act as a result of judicial decisions interpreting the coverage 
of the Act. Accordingly, of the remaining 65 de novo appoint- 
ments of hearing examiner made since the Civil Service Commission 
initiated the hearing examiner program under section 11 of the 
Act (which in our opinion is the only fair and reasonable base), 
50 appointments or 76.9 percent were made from the registers and 
only 15 appolntaffints, or 23.1 percent were made without the use 
of the registers. 

As to (b), a similarly Tancritical use of the material gathered 
by us in our hearings has also led our coUeagtieB to present (at 
pages 51 and 52 of their Draft Report) what we believe to be an 
exaggerated impression of the actiial effect which "inordinate 
delays" in merited pronotions traceable to the Ceamnission's regular 
tions and practices, have had i;5)on the morale and efficiency of 
the hearing examiner corps - although we agree that the effect 
of the delays so far as they can reasonably be traced to the Ccm- 
nission has, indeed, been serious. Thus, in discussing this 
matter at page 52, our colleagues attribute an estimated decline 
of ftrcm 15 to 30 percent in the production of the examiners 
employed by the agency with the largest hearing examiner group, 
to their distraction "from their professional duties by promotion 
and morale problems." 

i;^n the same page and in the same coimection, they also 
quote one of the hearing examiner's references to the possible 
saving of "many thousands of dollars" if hearing examiners 
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^isGss qU 1m <aa© graM^^D ©ad to tte si»dir®etien @f %s^ 
I® ©f HSEEi talus'®^ ^t@ tMs hsariag ®^a®ia©r prsHaffl^p 

latg tm, teffifj I tMnk thsy smald baire psdd ©"^ttiy ®^mija©r at 
G&»15 liCTOl far the last two or three- ^ar® ©ad mad® aonayo® 
S© f^'^a tli@ f&i&t that tbsse egtlsiates eitod "kij oxar ooll@egti@e 
war® offered argiga©atatlv@ly h^ two of th® hearing ©xaaijaero 
tifho appeared before us and apparently without serious iBt@nt or 
®spectatloii that they be accepted as aocurate, neither of th@e3 
contributors vas then speaking about an effect upon examines' 
ffiorede \iblch cab be fairly traced to the Gcsmniasion' unsatl<3-> 
factory promotion regulations or practices. The first eon» 
tributor was talking about the worklng-tlffle lost by exaninerg 
of his agency* first, during the period of uncertainty adTter 
the passage of tlie AdELlnistratlTs Procedure Act ae to whether 
they would be certified for appointment under the new standards ^ 
and thereafter, in generally supporting their suit to set aeids. 
the Commission's regnlations, which failed when the Surtreme 
Court found the iregulations to be valid. (Tr. 290-292) . Md 
the second contributor was not CTsn discussing the effect of 
the Conmission's prcanotion regulations and practices upon 
oxaainer norale or efficiency as our. colleagues in^ly, but wa@ 
directing his remarks to what he considered to be the waste @f 
Boney and time involTed la the attanpts of agency officers t© 
detersine the level of difficulty of cases before assigning 
them to hearing exaainers of the appropriate classification 
grades. (Tr. 453). 

Is to (c)| we note that in dealing with the attitude of 
hearing exaainers toward the Cl-ril Service Cogamission, our 
colleagues have for the aost part selected for quotation in 
their Draft Report the most extreme and strikingly critical 
or disparaging language used by hearing sxasiinsrs who appeartsd 
before us, ineludlag (in addition to the ones Just mentioned 
and others on pages 4B azid 52 and in footnote 25 on page 51) 
the statement of one hearing examiner, set forth at page 56j, 
characterizing the Caomi salon's administration of the bearing 
examiner program as "the unholy mess that we are in." Of 
course, the vigor and the intensity of these statements should 
be considered by the Connlttee, but only if their apparent 
basis in fact and reason is also weighed, if similar expression 
and weight are also given to the milder, and perhaps opposi^^ 
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opinions stated lay other hearing examiners, and finally. If all 
these factors are presented clearly to the reader so that be, in 
turn, may Judge the reasonableness of the vriter's conclusions. 
Ve feel that, in these latter respects, our colleagues have not 
properly weighed the opinions estpressed by all the examiners idio 
have made their positions known to us and ^o, in our view, 
constitute the grovip most familiar with the Coamission' s euiminis- 
tratlon of the hearing examiner program. For it appears to us 
that 57 of the 92 hearing examiners who gave their opinions in 
answer to our questionnaire favored continuation of the CoBini»- 
glon's administration of the hearing examiner program under 
section 11 of the idministrative Procediare iLct, either without 
change or idth the estabHshBisnt of a single examiner grade for 
each agency and a separate section of the Ccoimission to administer 
the program, both of wMch changes incidentally we hereinafter 
recoiamend. Our colleagues avoid recognition of this significant 
fact, not only by emitting from their table on page 55 of their 
Draft Beport, the 17 hearing examiners who favor continuation of 
tJle Commission's administration of the hearing examiner program 
with these changes recommended by us, and by relegating them to . 
& footnote, but hy refusing to note the majority opinion of the 
examiner corps in favor of continued Commission administration 
and by repeated references to the fact that "a substantial 
number of hearing officers" favor a change in administration. 
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Seeondlj , we do not share our colleagues' criticism of 
the C<»anis3lon beyond those vrtiich we have already set forth In 
the preceding s\i>seetion of this Report* Hor would we draw 
tram them or from the criticisms in which we have Joined, axuj 
of the flTs gensral conclusions as to the Coomission's in^- 
adequacy under section 11 of the AdministratlTe Procedure Act, 
which 0ur colleagues set forth at pages 53 and 54 of their 
Draft Report* 

For example, otir colleagues criticize the Commission b»- 
caiise they say "that in the past five years the Commission has 
made no attempt to revise its Qualification/ standfurds xqpward,'' 
They complain, particularly, that the "failure to review and 
amend its qixalifications stems from the Civil Service Camlssion* s 
lack of any interest in detemining whether or nofc appointees 
under existing standards have performed satisfaetorilya" (See 
pages 49 and 50) • However, tqpon the detailed analysis and 
evaluation of the Commission's existing qTialification standards 
and of the changes suggested by our colleagues, which we make 
in the next subsection of this Report, we feel not only that the 
C<MHmi8sion'8 qualification standards are well suited to the pro- 
curement of hearing examiners possessing the high professional 
ami personal queOifications contemplated by the Administrative 
Procedure Act, but that, with three minor exceptions, our col- 
leagues make no suggestions of chauages in the existing stand- 
ards. With respect to the Comnission's "lack of any interest 
in determining whether or not appointees under existing stand- 
ards have performed satisfactorily," we believe it was clearly 
the intention of Congress, from the standpoint of practical 
administration, to make the quality of the examiner's perform- 
ance the general and primary concern of the agency which he 
serves and which is obviously in the best position to judge his 
performance, because only in the case of a proceeding for re- 
moval brought by the agency, is the Commission required to make 
any detemination in these matters. Of course, the agencies, 
even though they might not feel removal proceedings to be war- 
ranted, are free to recomnend to the Canrndssion any changes in 
the qualification standards which their experience indicates 
would be desirable. 

Furthermore, o\rr colleagues' criticism of the Commission's 
inclusion in its classification specifications of language with 
respect to length of records does not, in our opinion, justify 
the sweeping generalization of their third conclusion on page 54 
of their Draft Report that "Civil Service Comdssion policies 
are a factor in promoting inordinately long records — a maior 
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problem of the President's Coaference**' Forj, &s our colleagues 
la-r® noted at pages 53 and 21 of their Report j the Coiaadssion 
sscplained to us and its djkssifieation specifications definitely 
state that, while the length of a hea^ng some times reflects 
the relatiT® importance and difficulty of a proceeding" » . . 
10 pramiim.is placed on protracted heariiigs or the developioent 
if an ^&Toidably large record . Important elements are the 
nsraber and nature of the issuss and the novelty of contentions 
ar questions; the technical nature and coaplexity of the evi-> 
Ifnce^ the magnitude, importance, and extent of the public and 
private interests involved; and th@ difficulties encountered in 
bhe application of the laur to the facts*" (Emj^asis supplied). 
ifliile we hereinafter reooomend a deletion of the language in the 
^ossmission's class specifications which has given some people 
the mistaken impression that the length of a record is itself a 
factor in detennining the difficulty of a case, we cazuiot agree 
with our colleagues that, "Civil Service Cosmission policies are 
a factor in promoting inordinately long records." 

Finally, we believe that our colleagues have failed to pre- 
sent a complete appraisal of the Civil Service Coonission's 
performance, by stressing its past errors, by understating the 
difficulties it has encountered and overcame, by suggesting 
(without basis, so far as we can perceive) that the Coimnission 
Nould welcome release from its duties under section U of the 
/Idfflini strati ve Procedure Act, and by completely omitting recog- 
nition of the good features of the hearing examiner program 
riiioh have been developed by the Cosmission. 

We do not belijave, however, that we should be justified in 
sriticizing the Comndssion for any of its decisions, actions, or 
anissions to act, simply because, in the light of intervening 
sxperience, it now appears to us that such decisions, actions, 
or omissions to act were inconsistent with the best possible 
administration of the hearing examiner program. For we cannot 
lightly pass over the magnitude and detail of the Comnission's 
task of (1) converting the existing hearing examiner system into 
a career merit system without serious impairment or dislocation 
of the agencies' and their examiners' continuing performance of 
their public functions; and (2) adapting traditional civil 
service principles and procedures and devising new ones for the 
unprecedented degree of regulation and control over the appoint- 
ment and status of hearing examiners which was vested in the 
CoBuaission by the Administrative Procedure Act, Nor can we 
ignore the fact that some of the Conmission's basic decisions. 
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are now criticised, raised no objection when they were 
first announcede tod finally, in considering eritieiaas of 
th@ Coimdesion' s siHegedly slow progress in developing the hear- 
is^g examiner program to its present stage^ we must also recog- 
nise and giTe due weight to the fact that much time was 
necessarily spent by it in making investigations and surreys, 
in consulting with infomed and criticsil advisors, in weighing 
their suggestions and criticisms, in re'dsing its regulations 
as suggestions for changes and its OMn investigations and svir- 
veys seemed to require, and in waiting for more than a year 
for the courts' ultimate decision of fimdamental, controversial 
questions which were raised by critics of the CoBBnission and 
which created uncertainty as to what the Comnission's proper and 
even permissible eoiu'se might be. , 

In our opinion, the Ccsnmission's performance cannot fairly 
be judged solely upon the basis of what we may believe to have 
been the Cojanission's errors of the past. On the contrary, it 
must be judged primarily upon the basis of the merits as well 
as the deficiencies of the hearing examiner program as it has 
been developed in the light of experience and as it stands at 
the present time. We feel that out of this experience of 7 or 
8 years of administering the hearing examiner program there 
have been several fundamental worthwhile accomplishments which 
should be preserved and which furnish a sound foundation for 
the further improvements that we shall recommend in the next 
section of this Report, A fair appraisal of the Civil Service 
Ccuimission's work requires us to consider what these creditable 
accomplishments are. 



- 27 - 



S, Th« uprttndille derelomaiibs In the presaaat hearing 
«firtt«riiier program which should be pres»rvd » 

Classification 

Classifications standards hare been established, have been 
tested in the aetxial elassifieation of positions, have been ap- 
proved by the courts as reflecting the principles laid doim in 
the Classification Act upon vrisich thej are based, and have aeeoift- 
plished the f\mdamanbal purposes for which thej are iniiended* In 
spite of criticiaKs of these standards, and of the allocation of 
hearing exaniner positions thereunder, we believe that, with sooe 
minor changes, the standards are as good as can be devised under 
the system of classification of civilian positions to which the 
Federal Government has long been committed and that, with the 
CooKission' 8 progress in narr<»d.ng classification and salary grade 
spreads toweurd the eventual single grade in each agency which we 
hereinafter recommend, the criticiaas of allocation are being met 
by the Commission in a practical manner. 

As we see it, the mtitiplicity of examiner grades in in- 
dividiial agencies has been the source and basis for most of the 
critieism leveled at the Civil Service Commission, We there- 
fore note with approval the trend under the Commission's adminis- 
tration t<»ward fewer grades in each agency and the Increase in 
the nnaber of hearing examiners iriio are compensated at the higher 
Classification Act levels. The Commission's substantial progress 
in this respect is clearly shown in the fallowing two tables 
which set forth a coaparison of the hearing examiner classifica- 
tion allocations in June, 1947, in December, 1951, and in June, 
1954: 

TABIE A 

DISTRIBUTION OF HEARING EXAMINERS BI (21ADE3 IN 
1947, 1951, and 1954 



G&-11 
12 
13 

Total 



June, 1947 
Not ^ 



Dec., 1951 
No^ i_ 



25 
45 
92 
33 

1 



12.7 
23.0 
47.0 
16,8 



196 LOO.O 



23 
57 
dl 
87 



275 



20,8 

29.5 
31.6 



100.0 



June, 
No 



8 

1 

92 

54 



278 



1954 



2.8 

0»3 

33.1 

19.5 



100.0 
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TABIE B 

mmsa. of hearihc £xak£mhs> gsadss ms. agency in 

1947, 1951, and 1954 



1951 Jana. 1954 




1 grade 

2 grades 

3 grades 

4 grades 

5 grades 



Total Agencies 18 



There are only two broad eritieisifts whieh have been ^vised 
eoneemlng the cItLI service classification speelfieatlons the9i«> 
selves* The first is that the speeifications^ In deseribiog and 
defining the positions, refer to the length of records Khlok an 
exaainer iji that classificatioB is expected, or is likely, t® 
hear, thus suggesting in the Binds of sone people that length of 
record is a factor iriiich bears upon the level of difficulty for 
that classification. The Commission, howsrer, disclaims that 
this was its intention and we hereinafter reoonuend that th@ 
reference to length of record be elininated f roa the jeb sp@@if i<> 
cations. 

The second general eritielsa of the eodsting elassifieations 
is that they use such phrases as "extremely difficulty" aaad "aied- 
erately diffictilt" to describe the level of difficulty of w®rk ija 
the various classifications* Hiawever, as the Si^reme Court pointM 
out in the Ramspeck decision, this terminology is necessary to 
equate the specifications with the identical phrases as they ar# 
used in the classifications prescribed by the Classification Aete 
Furthemore, no other possible way of describing relative diffi- 
culty has been suggested. In any event, the force of the oriti- 
elam) if any, a4>plie8 to Job specifications for hearing examiners 
at different grades in the same agency lAere the terns just quoted 
are difficiilt or, according to some persons, ii^iossible of appli- 
cation in distinguishing the work of the examinors in that agency* 
But, as we have pointed out, this particular difficulty has been 
decreased by the narrowing of the grade spread in individyal 
agencies and, as will appear, we further recommend that the Coa- 
mission pursue the trend and establish a single classification fosr 
exBioiners in each agency* 
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All in all, we regard the Commission's development of the 
present classification specifications as a creditable achiere- 
mentj -which with minor modifications pointed oub in a later 
section of this Report, should be preserved as part of the basis 
of the hesLTing examiner program* 

Qualification Standards . 

The qualification standards adopted by the Commission in 
1947f have not been changed since that date. In brief, they 
require a total of six years' experience with a combination of 
general and special experience being allowed for the three 
lower grades* The general experience must hare been progres- 
sively responsible e^qjerienee obtained through legal practice 
or technical work performed in a field appropriate to the field 
in vriiich hearings are conducted* The special experience must 
have been experience as a judge, master, or referee of a court 
of record or experience as a hearing officer for a Governmental 
regulatory body or experience as a trial attorney either in 
Government work or in private practice* In addition, the appli- 
cant to be qualified must have had experience "in a sufficient 
nuoiber of important cases coiq>arable to those cooing before 
Federal regulatory bodies to demonstrate a familiarity with 
problems >^ch arise in the field of administrative law and an 
ability to deal with these problems in a satisfactory manner," 
Quality of the experience as shown by the scope and level of re- 
sponsibilities and the importance and complexity of the problens 
which applicants have handled are considered in determining the 
grade or salary level for which applicants will be qualified* 

In assigning ratings, the following rating factors are 
considered: 

"1* Diversity of experience in legal proceedings of the 
type described above* 

2* Knowledge and experience in the technical subject- 
matter field involved in the position under considers^ 
tion. 

3. Ability to emalyse and evaluate evidence* 

i«.« Ability to interpret axtd apply laws, rules, regulations, 
and legal precedent* 

5* Ability to make independent decisions in ijqx>rtant 
matters* 
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$«, toility to write elsarly and concisely statemsnts ©f 
fact £ad laW|, reeoBimeadatious, and orders* 

?© Ability t© seewe faets f roa indiiridiials throiag^ 0b= 
serration and isiterTlsws without friction and under 

difficult ©onditionse • 

Ue ■ Ability t@ be ©bjectiv© and free from influence ®f 
any kind which Mght affect impartial judgaeat, 

9« iObility to handle difficult situatioas and to make md 
effectuate practical solutions to problease 

10a ilbility to preside at and control meetings j, gonfer- 
eneesj or hearings with dignity and poise*" 



A Haxiaim age liMt of 62 years which was waiTed forvet^raag " 
irais esteblishede - 

In the course of th@ eoimittee's study of the hearing ©xsasi- 

n@r problem, it received a nusaber of suggestions for the laprev©<= .• 
imnt ©f these qualification standards^, There was km© esprassioEi 
©f ©pinion that the 6.y3ars of experience was to© xlgid a raqaire^' - 
seat and should b© lo^^red t© pend-t the appointaient ®f *1® yeiasg 
lawyers on the basis ©f a shorter psriod ©f responsibl© es^erieKi©® ■ 
follmtdag their gradwati©® aad adais^oa t© th® b^'a ' T&e ' a^gBSSsfe- 
presented in support ©f this .suggestion is that fxtreH®lj gapablg . 
y®tiBg men would thus h® ©ttraeted to the.hearisg axaM.a®r p2^fee='.. 
sionjj -with its prospoets f®r imajg£d.ate stat^© aM'sdirasesHiefflt^:"®* . 
the threshold of theis^ ear©®rs when otherwise they would ©ptablisfe'. 
their roots elsewhere and be lost as potentially capable' he ariag-- 
oxEffliaerSc On the other hand^ there was some expregsioB ©f ©piaioa 
that the 6 year- esperiene© requlr^aant should, be raised stibatamti- 
ally^ some suggestions going so far as to indicate alO=y®ar md 
©Ten a 20™year requirement of legal esperienoe. This fiewims 
eacpressed by persons ^o emphasized the need for an extremely M.^ 
Lsvel of maturity in the hearing examiner corps and who pointed ©ufe 
that age as well as experience is some gviarantee of a mature persons 
In addition to those opposing suggestions, we received a suggestion 
that admission to, and a number of years experience as a member ©f i, 
a State or Federal bar be iffii,de a requirement for appointment t© a 
hearing examiner position in view of the essentially legal aature 
of the examiners' functions. 

We have considered these suggestions, and, while we appreciate 
the reasonable bases upen wliich they have been advanced, we feel 
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that there are countervailing reasons why they should not be 
adopted. The present S-jear requironent appears to be a sensible 
one, striking a reasonable balance between the various sugges- 
tions made to us> : although we realize it neither peroits some 
able yoiing lawyers to qualify nor gives the greater assurance 
against immaturity which would be provided by a longer experience 
requirement. Nor do we recommend, as do our colleagues, that 
admission to the bar, per se. or for a given period of time, ^ 
should be made a requirement of a hearing examixier position. 'k 

True, the hearing examiner function is one which requires the " 
exercise of abilities and knowledge which are possessed by law- 
yers. But we believe that these abilities and this knowledge are 
also possessed by some nozwlawyers, at least to a degree satis- 
factory for the purposes of some of the agencies as is evidenced 
by the continuing perforaiance of the fev noz>->lawyer hearing 
examiners now in the Federal service and by the non-lawyer mem- 
bers of various associations irfilch practice before some of the 
agencies. Furthertnore, it appears to us to be desirable. If not 
necessary, that examiners In at least s<aie of the agencies possess 
an additional professional background, for example, in the Federal 
Power Commission, the Federal Communications Ccmnission, and 
Securities and Isehange Commission, the Coast Guard, the Federal 
l^ritime Commission, and in the Safety Division of the Civil 
Aeronatxtics Boards Thus, an equally cogent argument for some 
sml of professional recognition might be made for these other 
professions. Finally, formalization of a requirement of admis- 
sion to the bar as a guarantee of legal-professional ability, 
seems to us to be an unnecessary and an lonwise addition to the 
present specifications, sine© they require special escperience in 
the preparation or trial of cases before the courts or administra- 
tive tribunals. Indeed, under these specifications, as the Cokh 
mission's officials pointed out to us at' our hearings, it would be 
the exceptional (and therefore an apparently desirable) non-lawyer 
applicajst idio could qualify. 

Upon our appraisal of the Civil Service Coeamission's exist- 
ing qualification standards, we feel that they set forth objective 
and stibjective tests well suited to the procurement of hearing 
examiners possessing the high professional and personal qualifi- 
cations corxtemplated by the AdminlsbratlTe Procedure Act, W« 
therefore recommend that they be retained without aodifl cation. 

At this point we would like to comment briefly on the 
qualification standards that have been reccoonended by our col- 
leagues (Draft Report, pp. 63-71). On page 64 of the Draft 
Report it is stated that "so far as the Committee has been able 
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to asesrtaint, neither & mixdrnvn nor a maxLatai age has ever be^m 
specified for hearing officer candidates," Examining Ciretilar IT; 
which is referred to in the Draft Report, established a maadmsm. 
age linit of sixty-two, which, under the Veterans' Flreference Act, 
is wsLTed for yeteraas. 

With respect to legal experience, our colleagues reeomiend 
(Draft Report, pp« 6^6?) "six years' general legal experience 
igmediately prior to qualification", with a requlrennt of "samb 
ejqperienee with the litigation process", with special signifieaaea 
to be attached **to experience in eases coaqparable in eonpleodty to 
the arerage of those heard by federal agency hearing officers", 
and including as qualifying experience "service by attorneys in 
adninistratiTe agencies, i^ether such service is in a leg&L capacity 
or in a legal'-adainlstrative capacity* ■ These standards are alsost 
identical with the experience requirements of Examining Circular 1? 
(Draft Report, p.24 lift/ ). There are two ainor exceptions* Our 
colleagues would require tiiat the six years' e:^perienoe be iBi> 
mediately prior to qualification. This is a higher standard than 
the CoMmission imposes* The other difference is that under the 
Civil Service Ccaodssion's standard service as an attorney Is 
qualifying only where it involved experience in the prejMLration or 
presentation of cases before regulatory bodies or courts of reooard. 
Our colleagues feel that this "would unduly narrow the range of 
eligibility," They would therefore accept service in a "legale 
administratiTe capacity*" In this respect they would iapose a lower 
standard than the one now in existence* On the whole, it is our 
conclusion that these standards are slightly lower than the Coands- 
sion's standards* 

We feel that we must also take issue with the views expressed by 
our colleagues on the subject of "specialised knowledge" (Draft 
Report, pp. 6^69). We gather that *hat they are talking about 
here is a requirement that to be appointed, for exa]q>le, to the 
Interstate Commerce C<HDBisaion, an applicant must have had prior 
experience in railroad or motor carrier law, or to be appointed to 
the Maritime Administration, an applicant must have had prior ex^ 
perience with the laws that relate to shipping. The Draft Report 
suggests that the Civil Service Commission inqsoses such a require- 
ment. For example, "The Civil Service Commission has tended to 
demand specialized knowledge prior to appointment (see Examining 
Circular, BC-17; October 21, 1947)." and "Bsuoy believe that in 
recent years the Civil Service Commission has so over emjAiasized 
the importance of specialized knowledge * * *", 

The Civil Service Commission's requirement of specialised ex>- 
perience is defined in Examining Circular 17 as experience as a 
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Judge, aastar or referee of a court of record, •zperience as a 
hearing examiner or ejtperience as a trial attorney. In addition, 
the applicant must have had some experience in the field of 
administrative laxr. 

It is our uiderstanding that the registers of eligibles 
bhat the Civil Service Commission has established are not sub~ 
divided as to ^ecialties and that in only a few instances has 
the Commission granted to agencies the privilege of ''selective 
certification." 20y jt would appear, therefore, that the Civil 
Service Cononlssion has tended not to demand specialized knowledge. 

On the subject of "subjective qualifications" (Draft Report, 
pp, 70-^7l)i once again we suggest that our colleaugues have 
simply followed the Civil Service Commission's standards* A 
mere reading of the "rating factors" contained in Examining 
Circular 17 (Draft Report, p, 25 i^O/ should suffice to show the 
similarity. 

The foriegoing examples indicate why we have found it impos- 
sible to agree with our colleagues on this section of their report, 
lespite the fact that our recommendations with respect to quali- 
fication standards do not materially differ from their recommendar- 
tions. We find it impossible to concxir in a recommendation "that 
qualification standards of hearing officers be raised sxibstanti- 
ally" (Draift Report, PeQS)^ when^ at the same time, the recom- 
nended qualification standards au"© nearly identical with the 
standards established by the Civil Service Gormission or may 
sven be slightly lower than the Commission's standards. Moreover, 
*® feel that the inaccuracies and misconceptioiis that are embodied 
Ln the Draft Report and the total failiure to identify the recom^ 
aended standards with those established by the Civil Service 
Commission, particularly iidiere the two are so closely parallel. 
Left us no alternative. 
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20/ Selective certification is the process of selecting from 
ihe register applicants who have specialized knowledge and 
jertifying only such applicants to the agency. This has been 
ione in the cases of the Federal Communications Commission, the 
?ederal Power Commission and the Coast Guard (Tr, 1275). 
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f^er^taenfe and eoapetitiYe base 

la F@Bp®et t® r®^r'altmait f the Civil Ssnric* CosBaiission ia 
aimoime®^ thro'ugfc tfe® newspapers and radio the fact that a 
eoiapatitlTe @xam.£iatiois £@r hearing ex^dner positions was open 
a£i that the Coaiaission was inritiiig applications; eopies of th« 
sxaadsmtion annouaoeffissEt were posted in eTerj first and seeoM 
qIibms post office in ths United St£tes« Poblicitj was al^© 
directed toward the partietilar groves fron which the Coiisiiissioia 
hoped to draw the best qxialified persons through the asdia @£ 
annoTaneenents in the ptiblioations of the Ansriesn Bar Aseeeiobion 
and Tarioua local bar associations, Journals of organized praeti- 
tioners and many law Joixrnals. Thus, at one and the sans tine, 
aumomieeanents were aade through the aTenues that should reach the 
fertile field of reeruitasnt and all general aedia of eomuoiea- 
tions were used so that ererTone, who thouf^t he possessed the 
required qualifications would, in aU likelihood, be notified^ 

This is a simple illustration of the difficult task of opsrat^ 
ing a true open cce^titiTe laerit systoi. From the tiewpoint of 
the Qoremment, the system must select the best. From the flmro 
point of each applicant, the system aust afford a fair oi^rt^mit^ 
to be considered and selected on merit. There is no conflict Ib 
these Tiewpoints, bub considerable work is required to operat© 
such a system in a large country. 

¥e acknowledge that a broad open competitire systen resuslts 
in the filing of thousands, rather than scores of appllcati@(r^@. 
iHthou^ the resulting workload is tremendous, we feel that ws 
aust not, in any way, sacrifice the adherence to an open broad 
competitiTe base, VRiat we are striving for are literally thousands 
of amplications, hundreds of irtiich will prove to be quaLified, in 
order that the selections and appointaents that are uLtiaately 
aade will represent not oerely good appointments, but so far as 
hiaianly possible, truly the best. Indeed, we think that we can 
report to the conference that not one statement smdo to your 
ecBBdttee orally or in writing suggested directly or indirectly 
that there be a narrow or selective base of recruitment, or that 
the open competitive system shoxild not be followede 

The suggestions on recruitment, for the most part, were 
along the lines of the most likely sources of qualified applicants, 
such as State judges. State administrative officialSj, law pr©f@s- 
sorsa lawyers with trial esperience, lawyers both in and out ©f 
Government with experience before administrative tribunalse Ins@» 
far as the suggestions did relate to ways and meanSj, they were 
along the lines that the Commission actually followed in comi©e-= 
tion with the exeuoination that was emnouneed in 1947 o 
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The Coondsslon can also 4rair upon its experionee tn re- 
cmltliig for high level professional positions in other fields. 
We conditde that the reeruitnent procedure of the CirLl Service 
CooDndsaion is irell designed and operated, and do not recooBMnd \ 
any changes. 

Removals for cause 

There seemed to be almost universal agreement in the i 

testimony presented to the Conmittes that the quasi-Judicial ^ 

functions that hearing examiners perfozs and the independence 
that they ought to have reqvtire that they possess life tenure '^ 
8vd}Ject to removal only for cause* With this principle, which 
is expressed in section 11 of the Administrative Procedure Act, 
we agree, 

1 
With respect to the procedure by irtiich removals for cause ' 

are to be effected, we join with the many who recommended the 

continuance of the present procedure set forth in section 11 of 

the Act* Under this procedure examiners are removable by the , 

agency in which they are employed only for good cause established 

and determined by the Civil Service Commission after opportxmity 

for hearing and upon the record thereof* Our views with respect 

to separation in reduction in force are set forth later in this 

report* 

Establishment of a current retdster 

As indicated above, we Join in the criticism that has been 
directed towards the Commisaion's delay in establishing a new 
register of eligibles which would contain the names of individ- 
uals who are currently interested in securing appointments as 
hearing examiners. The present register was established in May, 
1950* It contains the names of applicants who filed as early as 
1947* Changing circumstances in the intervening period of time 
result in declinations of proffered appointments when names are 
certified from the register to the agency. This increases the 
difficulties of selection. 

Representatives of the Coasaission testified that a new 
examination will be announced shortly and that a new register 
of eligibles will be established before the end of this year. 
Although the action was delayed too long, we indorse the estab- 
lishment of a new register. 
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Xfs Fiarthar stgpa that would iaprove the admlniBtratlon of the 
toarlng axaalner program trnder section 11 of the Adinipl8tra° 
tJTa Proce dure Act and the civil Berrlee lawa . 

&<vixi£ set forth irtiat we beliere to be wol^hNhlle aceosfr* 
pUsfaaents of the CItII Sendee Cooolsslon ^.IxLch furoish a tixm. 
fowidation for the hearing exaainer program contemplated bj 
Congress in the AdoinistratiTe Procedure Act, we tvan now to the 
consideration of steps vriiich can be taken for further improriag 
the hearing examiner qrstem under civil service principles, 

A* Classification speeifieations 

The recent changes made by the Civil Service Coandssion in 
the classification structure for hearing examiner positions in 
and of themselves would require that some changes be made in the 
existing classification specifications* We recommend that, in 
snj event, the classifications specifications be revised to 
bring the illustrative exaa^es of eases iq> to date and to ex- 
press the siibstantive portion of the speeifieations in less 
technical and sii^kler language. 

We also strongly recocsnend the deletion of the present 
language in the specifications iriilch suggests that the length 
of the record in a ease is of seme importance in determining 
the difficulty of the case, and consequently the salary grade 
of the exBoinsr who hears it. The Coomdssion's representatives 
have testified that they do not regard length of record in and 
of itself as an important elonent in evaluating the difficulty 
of a case. However, since the impression that is created by its 
language in the specifications is a false impression, we feel 
that it is necessary that the source of this false impression be 
eliminated* 

We therefore reconmiand that the Civil Service CoDamissLon 
delete from its classification specifications, language referring 
to length of record as an apparent factor in the determination of 
the level of difficulty of administrative proceedings, retaining, 
however, the other standards such as the novelty of the context 
tions or the issues, the coaplexLty of the facts and the evidence ;, 
the intensity with which counsel present their positions, and the 
breadth of the effect of their decisions, which we feel are 
reasonable and desirable criteria* 

B* A single classification and salary grade in each agency. 

One of the Civil Service CoBBlssion's most important 
duties under section 11 of the Administrative Procedure Act — 



»37 



and tbft oa» in tbt p«rfomno« of irtiloh tfae CoanLsslon h^ pss^ 
hat|» had tb» graat«st diffimltiea amd hat ■pant tbt noet tias •» 
ia the duty of prsserlbing tlia eaqpansatlon of hoaring exaraiiisrs 
"Ijidapandantljr of agency a^veonnnndatlona or ratings" bat ofthaz^ 
«l8« "in aoeoxdanea vitii the daaaifloaticaa iet of 1923, as 
aaended." In effoot^ tbe ConndssiOGi haa tbarabj ba«n dlraoted 
to detezBdna tbe oXassifloatlona and oorreapooding salary gradas 
of an hearing exaaiz^r po8iti<a0 in aooordanoe with the Oassi- 
fleatian ict^s general standards of TaxyLng X^tsIs of diffleuXty 
and responsibiUltyj and then to allooate ®sch exsidner to his 
aiipropxiats olassifieati<m and salary grads for the pmpose of 
thos fixing his indiTidaal oon^nsation* 

The suggestion that there shoold be only oos grade of 
hearing examiner po8ltiox» ulthiii an indi-vldaal agenoy« while 
widely and strongly held today^ is of relatiTely noent origin* 
JJJ. daring the eoosidBration of the JdadnistratiTe Prooedure A0t« 
and during the early days of its adninistratioa, nost people 
thought^ or apparently assujaed^ that there were diffiirent l^yels 
of hearing exanlner vork^ at least in sone agencies* For 
exaa^ls, the Final Bepert of the Attorney general »8 CosiMittee op 
Jid«inistratiTi~ft'ooedttres whloh reooMBgnded salaries of f7j500 
for hoaxing coanissloinsrs^ $8;i^000 for ehief hearing caaadssioners, 
arkl $5«000 for agencies whioh deal with many soall oases, Foohs 
in "The Hearing Examiner Fiasoo Under the jkimlnistratl'ro Prooeduzv 
Act> ." 21/ states with respect to the miltl-grade system then in 
effeotj that the "salary seals, considered in the framework of 
govertuisnt salaries generally, seems adequate." Senator MbCarran, 
in his much quoted letter of Septeniber 6, 19^1, to the Chalnaan 
of the Civil Service Commission concludes that "within each agency, 
two grades designated 'senior examiners* and 'junior examiners' 
would be adequate and practical." 22/ 

It is not surprising, therefore, that in 19U7 the CItH 
Service Coarndsslon established a multi-grade examiner structure, 
with such differences in classification-grades between aenbers 
of the examining staffs of different agencies, and also between 
examiners in the same agency, as the Coooisslon thought proper 
vpcaa. its Judgaent of the OQaeparative difficulty of their woz^. 
As tbe Tables on pages 28 and 29 show, since 19ii7 the Conmission 
has drastically narrowed both the over-all and intra-agency spreads 
of these olasslfloatlon-grades from flTe to three. Fuirthemore, 



22/ 63 Harvard L.R. 737, 7U6, 

22/ Senate Document Ko» 82, 82nd Cong*, 1st* Sess* 
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agl@ grad® per agencj has been established for the 9XBMiSm&r@ 
3 &tsb of 22 agenciese Hawever, although w» feel the CasmsiS"- 
is to be cooMended for this narrowisg of the olasslfieatiOB 
spread, wa note that there is still no uniform olatssification'- 
grade for Federal he^o'lng examLnsrs and that in each of nine 
ageneies there are still examLners of more than one classlf isati^n- 



Two suggestions have been made to the Comnittee concerning 
a desirable further narrowing of the existing spread of these 
classification-grades. One is that a uniform gove rn Ment-^idde 
grade be established. The other is that there be only a single 
grade for the examiners of each agency, but that different grades 
as between members of different agency staff s be recognized aso 
far as there may be differences in the levels of difficulty in 
the work of the respectiTe agencies* We would adopt the latter 
suggestion and sutoDiit it to the Conference as our recoBmendatloi&e 

We believe that it would be unrealistic and therefore i£-> 
advisable to establish a uniform, goyemment-^wide grade because 
we recognize the fact that, although sections 7 and 8 of the 
Adtadnistrative Procedure Act confer the same hearing and deci- 
sional responsibilities and powers upon the examiners of all 
agencies, the difficulties inherent in the exercise of these 
powers vary appreciably from agency to agency* due to differences 
in the complexity of the subject matter (both of fact and law) 
with which the agencies respectively deal; in the relative ijspor^ 
tanee and breadth of the impact of their ultiaute decisions wp&n 
public and private Interests; and in the corresponding inte&sitj 
and detail with vdilch their cases are tried by counsel, for th@ 
Government and for the litigants. In short, the performance and 
neeessEury background requirements for examiners vary' with the 
agencies and to pay all Federal examiners the same 3alary would 
appear to be not only inequitable between members of. the exaadning 
staffs of different agencies, but would also constitute the un- 
economical practice of paying sime examiners sere thian thdir 
services were worth. 

Between examiners in the same agency, however, we do not 
find the same recognizable range of differences in the difficulty 
of cases which they are called upon to hear. While there are 
aertainly comparatively difficult aind comparatively easy cases 
presented in every agency, their general isubject matter and iat- 
portance to the litigants and to the public are essentially the 
same J, and we believe (althotigh a few of our advisers have 
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expressed a contrary opinion) that It la difficult, and In 

80308 cases probably Impossible, to predict in advance of hear- 

ingf for purposes of assigninant of a hearing exandner. Just 

irtiat the relatire difficulty of a particular case may turn out ^. 

to be. Starting from this basic observation, the further steps 

in the reasoning which lead us to recosmend a single grade for 

examiners within each agency, are these: 

1, VxiAmr the provisions of sections 7 and 3 of the k 
Administrative Frocedm^ Act, a hearing examiner, ^ 
irtiatever the exact nature of the particular case 

before him, exercises or should exercise, all of 
the powers of any other hearing examiner in any 
other proceeding before the agency, and with the 
same responsibilities* 

2, Establishment of a single grade will avoid the diffi- 
cult (and according to some persons, the insoluble) 
problem of classifying the diff icxilty of cases before 
the hearings begin, for purposes of assignment, 

3, A single grade for all examiners within each agency 
would facilitate the Congressional instruction in 
section U that cases be assigned by each agency in 
z^tation, so far as practicable. 

k» The single grade system within each agency would 
completely eliminate the stresses and strains of 
promotion and the problems in connection therewith 
irtiich have imposed an lumecessary and heavy burden 
upon the Commission. 

In our opinion, these advantages of a system of a single 
grade within each agency outweigh the following arguments for a 
multi-^rade system for each agency, which were advanced by some 
of our advisers: 

1« That, even though they generally admit an area of 
cases in which difficBlty is not predictable in 
advance, there are sane cases tdiich are clearly of 
the easiest type and others which are clearly of the 
most difficult type; 

2, That it would be uneconomical to assign the highest 
paid examiners to the easiest cases; and 
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3« That a atatl-grade Bjst&a. for each agency is desirable 
in order to provide pr(»iotion incentires and to permit 
a trial period for examiners in the lower grade or 
grades before they are assigned to more difficiHt eases« 

l^n our consideration of the argnments made to va and Jiist 
suBBiarised we recommend that the Civil Service Canmlssion estab~ 
lish a single classificatiox^-grade for the hearing examiner^ 
within each agency as that term is used in the Administrative Pro- 
cedure Acta 

C« Trial period appointment b 

The thought has been held in some quarters that new hearing 
examiners should be appointed for a pure trial period, say of 1, 
2f or 3 years* The nature of this appointment would be a short 
tem contract on both the side of the Government and the new 
exasdner that the hearing exaoiner would have the position and 
would perform the services for that period* Mo ccamitaent whatso- 
ever would be made by either party as to idiether the hearing 
examiner would eontinuSf or have status of any kind to continue at 
the end of the period. 

The reasoning in favor of trial appointments is that it gives 
the governmental selecting and aj^inting authority a second 
check on ascertaining the ability, capacity, and responsibility 
of the hearing examiner. No matter how excellent the original 
selecting and appointing process a few mistakes can be made. The 
trial period appointment would afford the opportunity of a delayed 
final Judgment or, in other words, a continuance of the examina^ 
tlon on the Job. On the examiner* s side, knowing that final 
Judgasnt would not be made on one day's work, but vpon performance 
over a reasonable period of time, the examiner would be able to 
put forth his best effort without pressure or hurry. 

The reasoning In opposition to a trial appointment is that 
it would destroy, or seme would think that it would destroy, the 
independence and objectivity of the trial period examiner in that 
his eye would be, or those vrho reviewed his work would have their 
eye, upon the next step— the permanent appointment. Also it is 
pointed out that there would be established two classes of exami- 
ners and this fact alone would have some effect both upon the 
spirit of the hearing examiner corps and those iidio had eases 
before examiners divided into two classes. 
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We belieye that the trial period examiners and those who 
considered their work would have siiff icient virtue and fortitude 
to avoid affecting the examiner's independence. But we recognize 
bhat some persons do not have qixLte that much faith in human 
oature, and we also recognize that having two classes of exami- 
ners can have acme deleterious effect upon the atmosphere of the 
hearings and the examiners' work between hearings* We conclude 
that the establishment of a trial appointment period is not 
worth the try. 

D. Level of ccmpenBation for hearing examiners . 

Without exception, the persons and grot^s who advised this 
Ccaimittee of their views, were in agreement that hearing exami- 
ners should receive high salaries, substantially higher than at 
present* The difficulties and the responsibilities of the per- 
formance of the hearing examiner function were often compared 
with that of Judges or agency heads. It was asserted that a 
high aal&rj was necessary to attract the candidates possessing 
the. high professional and personal qualifications donanded of 
hearing examiners. It was also pointed out that in fsdmess to 
the examiners^ and in order for the Govemmsiib to be able to 
retain them, the salary should be commensurate with the stature 
and dignity of the position. With all of this we are in agree- 
ment. 

Generally speaking, the suggestions which have been made to 
us have assumed that there would be uniform salaries for all 
hearing examiners. Salaries as high as $20,000 were suggested. 
Some related the desirable level to the salaries paid Federal 
District Court Judges and the members of the admiiiistrative 
agencies or commissions, suggesting that the salary be $1,000 
less or a step below the salaries of these officials* Most of 
the suggestions, however, were for a salary of about $14,000, 
the salary which is presently paid to hearing commissioners of " 
the Court of Claims. 

In attonpting to suggest to, and through> the President's 
Conference a salary level or levels which would reflect our 
judgment in this field, with due consideration and respect for 
the suggestions made to us, and our appraisal of the hearing 
examiner's function and position in the administrative process, 
we recognized certain practical considerations, including the 
consistency of any recommendation which we make in this respect 
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td&h ©Tsr ©th®r. reooaaendationss Ma f©el it ba§ic t© atgdntaisa 
tfii© fega3rinE ©xsnissr status that has been obtsJjied imdsr tfe© 
MsissisfcratiT© Proe^dw® Aet inelMiEg its ci-^l sarri©© &ttri=> 
feiiafc©s| w® als® f©®! tlsat salaries ©feould be ' d^tgrHdned la ae= 
eoipdan®® with the ©Isssifieation sets -iiMeh -have wtdssprsad 
apflicatioffl in th@ Federal seimceo W« f ®®1 that th® sslari®© 
©f feeariLag exsmEiars stoiald b© as higfe as possible with p®f®2^= 
one® t® th® natw® of the po^tion^ and the rmqxkls'@^mtB f®? 
th© perforffisaic® th®r@of ^ and that hearing exaaiaersj, like oth®r 
GoTerniaent officials, whether in the elassified ci¥il serdx® 
3yst«a or not, shoiild b® classified for saLaiy .purposes at th@ 
Mghest salaries generally available ©r, to put in roughly im 
t@ms of dollars, at $14^000 per year^ the present salary of th© 
Mielassified coaismia Sonars of the Court of Claimso Sine© tkis 
would be presently impossible in -riew ©f th© restrictioBa plac©d 
by Congress upon the so-called 3i:ip®rgrade» (GS-I65 17^ and 18) j,' 
it appears that at the awment the highest possible salary bracket 
would be that of CSS-lSs 

¥e, therefore, recommend that at the present the GS-15 
grade be the basis for Commission action in determining the fair 
salaries of hearing examiners for performing work at the highest 
level of difficidty and responsibility. If there be hearing 
©Muniners in some agencies whose work is comparatively on a leas- 
er level of difficulty and responsibility, we also have coniid- 
©red what might be the aiinimum salaries. We are of the opinion 
from iriiat has been told ns concerning the variations in th® dif- 
ficulty of the work of the examiners in all of the agencies that 
the variance is not great enough to Justify a difference in 
salary rates as between the examiners in different agencies, of 
over roughly $2,000, which translated as nearly as practical to 
the Classification Act grades would justify a salary for hearing 
ajaaainers of no less than that paid to hearing exatoiners at GS-lJt. 

In sua, we recocEadnd that bearing esaffliners be cOTipsnsated 
in accordance with the highest grades available under the Classi- 
fication Act, consistent with a fair judgment in the worth ©f 
their services] that in view of present statutory liMtatioas 
the range, until increases are made possible, b© from the ig£tsiBa.isa 
figure provided for GS~15 to a minimum figure as provide by GS-13< 

Bo Methods of filling hearing eaaainer po sitions., 

The Civil Service Cdmissiori's regulations relating to th® 
selection and f^ppointment of hearing examiners incorporates th© 
right which appointing officers of the agencies have with 
s^esi^ct to appointments in the competitive service generallys 
that is, to elect th® method by which the position will b© fillsdo 
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As appiLled to hearing examiners this means that the appointing 
officer may effect appointments by the promotion, reassignment, 
or transfer of a hearing examiner or of another Governmental 
mployee tiho has civil service status, by the reinstatement of 
a former hearing exaoiner or a former Government employee who 
has status, or by selection of an eligible from the open competi- 
tive register for hearing examiners. 23/ 

Two types of objection concerning the civil service regu- 
lations were made to this Comnlttee by the persons appearing 
before it« The first was made by hearing examiners who pointed 
out that under certain provisions of the regulations agencies 
could appoint present or fonaer Government employees (both 
hearing examiners and non-hearing examiners) to hearing examiner 
positions without any competition from the examiners urtio were 
eiq>loyed in the agencies in lower grades than the position that 
was being filled. The examiners felt that this afforded the 
agency an unnecessary opportunity to deprive examiners of merited 
promotions. Mhile we appreciate the merit of this position, we 
feel that the adoption of our recommendation for a single grade 
in each agency, eliminating as it does the promotion problem, 
makes it uimeeessary for va to make a specific recommendation in 
accordance with the argument of the examiners in this respect. 

The second criticism was directed at that portion of the 
CommLssion's regulations under which at the option of the agen- 
cies they night appoint non-hearing examiner employees with 
status although not on the hearing examiner open register, if 
upon an examination and an appraisal of their qualifications 
their rating was such that when matched against the ratings on 
the register they would be within reach for certification. The 
basic criticism in this respect resulted from the practice by 
>diich the experience of these applicants from within the Govern- 
ment service was rated on a current basis irtiereas the experimce 



23/ Promotions of hearing eiaminers are not to be confused with 
the upgrading of exaainers through the reclassification by the 
Civil Service Commission of existing positions. When the Coomiis- 
■ion raises the grade of a hearing examiner position that is oc- 
ciQiied, the Ccnniission also selects the hearing examiner to be 
upgraded, thus pennitting the agency no choice of method by which 
the position could otherwise be filled. The hearing examiner 
selected by the Cosnission may not necessarily be the hearing 
examiner who occupies the position that is iq)graded. 



-44- 



of the ellgibles on the open coo^tltlTe register had be«n 
rated only through July 5> 1949> the date on iiihich the open com- 
petitive register was closed to further appLLcations* 

We see some merit in this criticism, at the same time we 
realise that the personnel of the ag«nc7 that becomes available 
for appointment under the regulation affords a source of good 
material for appointment to hearing examiner positions* How» 
ever, reasonable access to this desirable source of potential 
heauriog examiner personnel through open competitive registers 
would not be serioxisly postponed if, as we recommend in another 
section of this Report, biennial examinations are held and cur- 
rent registers are established* We feel that the relative 
qualifications of Government personnel and of outside appli- 
cants should as a matter of good administration be considered 
in the process of the selection and appointment of examiners, 
and that therefore with reasonably frequent examinations Govern-, 
ment eoqployees should be required to compete >\dth outside 
applicants* We therefore recommend that the regulations of 
the C<nmd.S3ion permitting the agencies to appoint Government 
emplojees at any time upon the matching of their rated qualifi- 
cations with those of individuals on the open competitive 
register should be set aside and that the selection and appoint- 
ment of persons to fill hearing examiner positions shall be 
limited to the promotion, transfer or reinstatement of hearing 
examiners and to the appointment of persons on the open coas- 
petitive register* 

F, Establishment of, a current register biennially . 

As we have already noted, we Join in the criticism that 
has been directed toward the Ccamnissioh' s delay in establish- 
ing a new register of eligibles vrtiich would contain the names 
of individuals who are currently interested in securing appoint- 
ments as hearing examiners* The present register was established 
in May, 1950, and, as we have noted, it is apparently obsolete 
since it undoubtedly includes many persons no longer interested 
in hearing examiner positions, gives no recognition in its ratings 
to experience acquired or ability demonstrated since the original 
examination, and, of course, does not include and therefore pre- 
vents the appointment of any highly qualified persons who ar® not 
on the register nor employed by the Federal Government with clas- 
sified status, but who are interested in making application for 
hearing examiner positions* 
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Reprsssntatives of th® Cossnission testified that a n©8? 
sxmiination »fill b© annoimeed shortly and that a new register 
of ©ligibles will b® established before th® end of the jeax's 
^hile we feel that this action was delayed too long, v® are re- 
assured by the .Commission's annotncement that it is aboirt to 
correct the sitiiationj using sQ.1 the facilities of its staff, 
its fully developed qualification and examination standardSj 
aiKi the valuable experience which it has gained in its eight 
years of administering the hearing examiner program. We believe 
that the Coninis.sion with these assets at its command, with 
freedom from the controversies which have hitherto almost con- 
stantly occupied it, and with its basic regulations, standards, 
principles, and procedures, which have now been sustained by the 
sourts, should, and will, conduct this examination expeditiously, 
and that, within s^ short time it will provid® a current register, 
for appointmants reqidred for the hearing examiner program* 

We thiiic it important, however, that this new register not 
be allowred to, remain in existence for four or five years as was 
the, case with the present register. We recommend, therefore, 
that the open competitive examination.be reannounced at least 
every t>rp years, , 

3. Separation from, service . 

It was apparently intended by Congress to make provision, 
through the Administrative Procedinre Act and the administration 
thereof, for a stable independent corps of hearing examiners who, 
oeing relieved of the possibility of press\u:e of any sort, was 
Likely to give to the ptiblic hearings of a disinterested, objec- 
tive, and competent character. The responsibility of attaining 
that end rests bpth with the Civil Service Commission and the 
agencies whom the examiners serve. 

In .respect to separations from service the Civil Service ■■■ 
Commission is entrusted with the detennination of whether or not, 
upon cases broiight^ before it, by the agencies, there is "cause" 
for removal. It has had no occasion to exercise this function 
for the simple reason that the agencies have brought no removal 
proceedings. In our opinion it would be unwise, as has been 
suggested in some quarters, for the Commission to anticipate the 
pospibi'e causes for remoyal. To a certain extent types of 
"causes" or gro\aids for removal are suggested by experience 
under other statutes which have contained similar provisions. 
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It woTJld appear, fer example, to be indisputable that incompe- 
tence or poor performances of examiners shoiild be a groiond for 
removal, but it does not seem sensible to tis, as some persons 
have suggested, for the Commission or for the agencies to attempt 
upon an a griori basis to formulate minimiia standards of perfozm- 
ance. The esmminers' work is professional. It is not suscept- 
ible to the application of mechanical measures, Vihat is compe- 
tence or incompetence can be judged only on a case by case basis, 
considering all of the circumstances, and moreover, must be Judged 
by professional men who hare a thorough knowledge and understand- 
ing of the work. 

We have heard statements by very few people that there au:e 
hearing exsoniners who do not measure vp to the standards appropri- 
ate for the important position* We firmly believe that the 
agencies, with their ultimate responsibility for the final ^r» 
formance in their respective statutory areas, including a 
responsibility relating to the examiners upon whom they must 
depend, have the definite obligation in the first instance of 
measuring the competence and the perf onoance of their examiners 
and that having made their appraisals they should, idiere they 
think necessary, bring removal proceedings before the Comnission ,. 
as provided in section 11, This, in our opinion, will serve two 
purposes. First, the hearing examiner corps vdll be improved by 
trhe nanoval of the few examiners yibo may lack ability, integrity, 
or industry; the output of the great bulk of the examiners both 
as to quality and quantity is likely to improve further as they 
share a greater pride for the groxcp in which they woik« Second, 
viewing the matter from the long-range viewpoint, it will enable 
the Ccmmiission to spell out the general standards of competence 
and perfoimance on a case by case basis which is the practical and 
proper way to develop such standards* . We, therefore", recommeittl: ; : 
that the agencies study the problem of «rtiether their examiners ai»e 
giving the performance to which the Government and the jojb are .. : 
entitled, and in those cases wherein they conclude that examiners 
are not doing so, they bring removal proceedings. 

In seme minds, reductions in force are removals* It. has . 
beeh suggested that section 11 of the Administrative Procedure ■;," 
Act requires a determination by the Canmlssion after hetarlng,ln 
wduction-in-foree separations, or that if section 11 does not ; 
apply, reductions in force should be ac.;>.wg)lished only; through _ 
proceedings similar to those provided by section 11. There is 
a further stiggestion that hearing examiners be ex»n^,fr<ni peduc-? 
tions in force. 
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We feel that we must recognize as a practical matter that 
reductions in force among examiners are some times necessary 
because of lack of funds or work. In making a determination to 
separate examiners from the service, however, it must be kept in 
mind that their experience and qualifications will not easily or 
quickly be replaced/ when and if it becomes necessaiT- again to 
increase personnel. The Government and the public have a svib- 
stantial investment in each examiner. When an agency considers 
where a necessary reduction in force miust fall, it should consider 
carefully whether its interest and that of the public justifies 
the inclusion of hearing examiners. In turn, when an unusual case 
load appears, the agency should consider whether the appointment 
of additional examiners will lead within a comparatively short 
time to a reduction in force. An agency temporarily understaffed 
has available to it under section 11 the possible use of examiners 
from other agencies through the offices of the Civil Service 
Commisaiona 24/ The use of this provision will result both 
directly and indirectly in the avoidance of reductions in force. 
It will immediately eliminate the reductions in force of the 
examiners lent by temporarily overstaffed agencies and will 
eventually make less likely a rediKstion in force in the agencies 
to whom they have been lent. We, therefore, recommend that the 
ageancies (1) in effecting reductions in force give serious con- 
sideration to the loss of ability, experience, and training 
which the separation of a hearing examiner entails, and (2) 
utilize the provisions of section 11 permitting the loan of 
examiners by other agencies. 

We make no reconmiendation, however, that hearing examiners 
be exempt from reductions in force. We feel that the sane con- 
siderations apply to them as to other Giovernment employees and 
that in the case of all of them the agencies give consideration 
to the effect that separations of any particular type <rf employee 
will have vpaa efficient administration. 



24/ ScHae agencies have already utilized the provisions of the 
Act in this respect along the lines we suggest, in 25 instances. 
For example^ irtien the Veterans Administration Tuition Apfieals 
Board was established, instead of hiring a nuaiber of new exami- 
ners the Board hired only one new examiner and obtained the 
services of other examiners who were employed by the Securities 
and Exchange Ccnmission and the Civil Service Conraission, 
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Ho A moT@ lawyer like approach in selecting hearing e^aaainerg o 

In the material presented to your conmittea, both orally and 
in writing, there was a considerable indication that many persons, 
particxilarly those of the practicing bar, strongly felt that 
there was something wrong in the administration of the hearing 
examiner program by the Civil Service Commission on the general 
subject of professional attitude. It is extremely difficult to 
pinpoint the criticism. It seemed to be more than anything else 
a feeling that the program was being administered, partictilarly 
in respect to the selection of hearing examiners, by men wijo did 
not appreciate fully the natxire and functions of the hearing 
examiner position and the type of qualities that an individual 
hearing examiner should have to f \iLf ill that position* To pub it 
briefly, we think that the essence of the adverse comment was that 
lawyers were being selected by non-lAwyers, 

We believe that the cilticiam, while over en^jhasized, has 
some foundation. Although the Commission personnel in administer- 
ing the program, has not been devoid of a professional approach, 
the Commission probably has not had enough of the viewpoint of 
an able lawyer practicing daily before Federal a<tainistrative 
tribunals. 

We are recommending, therefore, that the Commission hire 
additional persons who shall have been engaged, immediately pre- 
ceding their appointment, in the preparation and presentation of 
cases before administrative agencies. We think that the addition 
of such personnel will aid greatly in the restoration of confi- 
dence that the hearing examiner program is being administered 
with the proper "professional attitude," We believe that such 
new blood will be particularly important in the rating of 
individual applicants for the purpose of their relative rank nipon 
the open competitive register. 
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In this connection we should like to point out that 
we feel that the oral exanination of potential applicants 
is psirticularly important in the uLtinate selection and 
ranking of persons eligible for appointment to hearing 
exaadner positions* What we are seeking from thousands 
of applicants are the few men that we are confident have 
the all-round capacity for administrative adjudication. 
In other words, while our qualifying standards may insure 
a good group from which to select, the oral examination 
makes it possible to choose the very best of that groi^ 
for actual appointment, 

I, Establislaient of a Bureau of Hearing Examiner 
Administration in the Civil Service Commission . 

The final step which we believe should be taken to 
improve the administration of the hearing examiner program 
under section 11 of the Administrative Procedure Act and 
to retain the career merit principle of civil service is 
the establishment of a new, central Bureau of Hearing 
Examiner Administration within the Civil Service Cooimi&- 
sion* Our discussion of this subject is at the end of 
the next section. 
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¥o f ke ^rife ggjaeipl® @f aejgetiag hgariag WMadaers aust be 
gotaJned and aa iaproyed Bageau of the CItjI Service Cob- 
nissioia Bhot tM a dminister the hearinR examiner ir©graan « 

We mem oo»® to ow two most laportant positive reeoamenda-* 
tionso (1) The merit prlaclple of selecting hearing exsolners 
Hust be retainecU (s) The adBdnistration of the entire hearing 
sxaminer program should be lodged in a new Bureau of the Civil 
Service Comiisslon* The first of these two recosnendatiocie is 
▼italj, and the second, we believe, insires the first. 

The question of whether we should retala the merit systen 
is squarelj- rAlsed bj those who argue for a qratem of sdeetion 
and appolntaent of hearing exioolners by the President with the 
eonsont of the Senate, (eg. IfoCarran Bill S« 1708, 83rd 
Congress; the Hyde Bill, H. R. 9035* 83rd Congress). We reject 
this method of selection and appointaiBnt for the following 
reasons. 

First, hearing exsgadjiers do not fall within the eategexT* of 
public servants with policy making functions for whom Presiden- 
tial or other political appointments are generally regarded aa 
appropriate. 

Second, a 8yat«B of Presidential appointmsnts BObjeet to 
eonfixmation by the Senate neeessarily ie a poUtlo&l patronagii 
systoeiu 

Finally, the argiawnt that Federal judges are appointed 
mid®r that system is to us not an adequate answer* There is 
no mnaoiaity of opinion that our method of appeintiog Federal 
judges is the ideal one. As a matter of fact, there, is 
]?espeetable atithority for the assertion that there are consid-* 
arable shorteoolngs in our present system of judicial appoint- 
ments (see Galla/ifter . "Improving the Administration of Justice; 
"The Strongest Pillar of Good Government'." 36 ABA Journal 900| 
i Medinaa John Randolph Tucker law leetureii at Washington & Lse, 
£18 reported by A P April 24; 1954) . 

There are certain safeguards inherent in the system of 
appointing Federal judges that would not be present if that 
same system were applied to hearing examiners. Candidates for 
Federal Jradgeships are usually widely known, both to the pro- 

fessloa and to the public generally. The position itself is 
looked wgion as one of high honors Selection and appointsisni 
are thus made in the cold light of publicity and of p^lie 
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interest* Those i«ho play any part In the process of se- 
lection and appointment do so idth the knowledge that if 
an unsuitable candidate is appointed, the mistake will 
quickly and decisively come to the attention of the pro- 
fession and the public. 

The contrast between the Judge and the hearing examiner 
is clear* Hhile hearing examiners perform many important 
Judicial functions, the position does not ccmaand in the 
eyes of the profession and the public, the distinction that 
the position of Judge coimaands. The mere fact that hearing 
examiners are appointed by the President will not change 
that situation. After all, for many years the President 
commissioned all notaries piiblic in the District of Columbia. 

As a result of the lesser status of the heaidng examiner ! 
position in the mind of the profession and the p^llc, we 
feel that there vrould be considerably less interest in the 
appointments that were ntade. With that decreased interest 
and with hearing examiners perfoiming their functions in 
fields where political accusations are not uncommon, a 
system of Presidential appointments is likely to be open 
to at least the suspicion that motives other than selection 
solely on the basis of merit have entered into the appoint- \ 
msnt. ' 

On the other hand, we have had a career-merit system i 

for the selection and appointment in the Federal cLvll 
service for some 70 years. Public confidence in the syston 
is high. It is regarded as a system under which any quali- 
fied person can expect an impartial evaluation of his 
qualifications and a selection and appointment of the best 
qualified, available candidate. We are therefore of the 
opinion that the careeivmerit systoa for the selection and 
appointment of hearing examiners should be continued. 

Likewise, the hybrid recommendation of our colleagues 
of a system whereby an Office of Administration prepares 
a list of eligibles, the agencies select, and the President 
appoints is, in the last analysis, another form of a 
political system. For while our colleagues "summaurily " 
reject Presidential appointment of hearing examiners by 
and with the consent of the Senate, without prior screening, 
as "vulnerable to the most virulent charges of 'politics'" 
they have, nevertheless, proposed Presidential appointment 
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&9 a alalsterlal aet without Senate eonf inflation, after 
seleetion by the agency. Such a plan would be ideotieal to 
that reeofflBianded by the Attorney General's CoEDdtted on 
AdiinistratiTe Procedure in 19A1 except that according to 
that reeoaawndation the agencies, and not the President, 
would be given the appointing power* This pOLan was rejected 
by the Congress on the ground that it was political in nature«2^ 

Furthermore, eren assming, as our collesigues recoismend, 
that the President could constitutionally be limited to the 
Ministerial act of appointing the agency's choice, we believe 
as a practical suitter that it would be impossible to fore@los« 
political participation by Mambers of Congress. Accordingly, 
-im think that the Conference must squsurely face the queatioa 
@f whether it wants to adopt our colleagues < suggestion and 
thfiroby in affect to establish a system of political appoint-* 
a®nts aM i© abandon the merit syst^. On the other hacdj, if 
thm Gonferenfie decides that it really believes in the ear@©r 
sad merit system, it shoitld leave the adninistration ©f the 
hearing sxasdne? program to the Civil Service Coaadssion, 

As we see it. Congress, in Section 11 of the Ackdnistra- 
tiv© Procedure Act^ protected the hearing examiner prograai 
against the veiy evils ®f political pressure which we believe 
Iwk in our colleagues' proposal* Section 11 of the Adnihis- 
tratlve Procedure Act in conferring powers upon the Civil 
Service Coandssion makes it clear that "civil service laws" 



22/ « « * » that such an office - in addition to involving the 
creation of another administrative agency - will be political, 
will interfere with the independent operation of boards and 
ecmmisslons, will constitute a supe]>-ackBinistrative agency, 
will serve to undiQy emphasize and channel complaints respect- 
ing the administrative process, or will be without real auth- 
ority," (Senate Committee Explanation of S, 7, Senate. Com- 
mittee Print, June 1945, P. 21; Legisl. Hist, of Admin, Pro. 
Act, p. 42). 

We recognise that the ciirrent proponents of an Office of 
Administrative Procedure assure xis that the office will be 
only a little agency, that its composition will guarantee its 
noi>-political nature, that it will not be a super-administrative 
agency, and that it will have real authority to the extent that 
it is proper. 
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AS'© to appljo Congrees was able^, hj th® siapl® refarene© 
just noted; to incorporate in the intended system to cover 
hearing examiners certain mandatory prorLsions which are to 
be f otmd in niioBrous statutee, Presidential rules, and Execii- 
tire orders, and in general regulations of the Civil Service 
Co&mission. No such basic guidance or limitations are avail- 
able for the operations of an Office of Administrative Pro- 
cedure and if there are to be ai^ guides they must be formu> 
lated speeificaUjT, a task which is substantial and which, 
if left to the development of the Office of Administrative 
Procedure, will result in a dislocation of the existing 
relationships between the agencies £ind the members of their 
hearing examiner staffs, as well as other Federal employees* 
Furthermore, it is questionable trtisther any such vast general 
power should be entrusted to any agency iriiich has Just been 
created and which, of course, has had no prior experience* 

The dangers of establishing a new office and a new 
systea, as our colleagues do, is illustrated by another part 
of their recommendation to the effect that the Office of 
Administrative Procedure as well as the agency should have 
the power to initiate charges against a hearing examiner that 
he has not performed his duties satisfactorily. Passing the 
point that no ivory tower agency should point a finger at a 
hesudng examiner's work in a particular agency when that agency 
itself knows so much more about its work and its examiners, it 
will be noted that our colleagues, in order to avoid the com- 
bining of prosecuting and Judging functions, feel it necessary 
to suggest ionediately an elaborate procedural systom of 
initiating charges, of trying the charges, and of appeal* 
Yet Section 11 of the Administrative Procedure Act and the 
regulations of the Civil Service Coarndssiou already have a 
perfectly satisfactory procedural system for removals. 

Most of those who expressed, either orally or in writing, 
to this ccnmittee, the view that an Office of Administrative 
Procedure should be established to administer the hearing 
examiner program, did not, we venture to suggest, Imagine that 
this view would be aiaended to include a system of Presidential 
appointment. We therefore consider it our duty to discuss an 
Office of Administrative Procedure system ^Aereby there is no 
Presidential appointment and whereby the Office of Administra- 
tive Procedure ranks the applicants instead of merely creating 
an approved list of eligibles of some undetermined siae. 
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A very large number of persons stpport this kind of an 
Office of Administrative Procedure, perhaps a majority. 
Before we set forth our reasons vrhy we believe that a merit 
system should be administered by the Civil Service Comnission 
rather than by the kind of Office of Administrative Procedure 
that we thought most persons were advocating, we think we 
should state to the members of the Conference iriiy we did not 
simply accede to the "Office of Administrative Procedure 
majority view»" We did not do this for two reasons: (1) 
we do not know what the "majority view" is 26/, and (2) even 
if we did, we believe that we should not abdicate omr re- 
sponsibility of making the best possible reconmendation. 

We reject the suggestion that, in the future, the hear^ 
ing examiner program should be adfflinistei>ed by an Office of 
Administrative Proced\ire rather than by the Civil Service 
Commission, for at this point the issue siiiQ)ly is, irtiieh 
agency should administer the merit system. We prefer to stand 
by the agency that has made mistakes and has profited by them 
than with the agency that is an innovation. It seems to us 
that once we accept wholeheartedly and without reservation of 
any kind the principle of a career and merit type of adminis- 
tration that it follows that the administration ^ould remain 
in the agency which has administered the career and merit 
system for all other types of Federal «iq)lo7ment throughout 
the years. To place a part of the Federal Governnent's career 
and merit system in another agency while the great bxOk of it 
remains with the Civil Service Cooffldssion is simply to diffuse 
that part of the Federal Government's organization. Today 
irtien the emphasis is vpon an efficient, eeonGDical and slmplA 
Federal Gtovemment, the suggested split of Gkivemment organl- 
aation appears to be out of step. Fiaaally, as a matter of 
Governmental or^nization, it should be raaembered that the 
proponents of an Office of Administrative Procedure are 



26/ As our colleagues acknowledge in respect to the views of 
the hearing officers on administration " , , , it has been 
difficult to tabulate views on this subject," (app, J-S), 
We believe that it is not merely difficult but Impossible and 
that if it were possible it would have limited value (See 
pages 46, 55, J-6, and J-8 of Colleaguss* Draft Report), 
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sn^sstiBg tot that the mE&±r@ @ar@QF and ms^t 
be transferred to that n@w offlc® bixt that th@ loltiiaate aiatho:>° 
Itj and responsibility should b« transferred t© that ©ffi©© 
while that office utilises wfeat it teras the staff of thQ Civil 
S@r7iee CosBiiissicsfis On paper it may be perfectly possible t@ 
a83iM@ that functions may be divided in this way without any 
loss of effort or direction. In practice, howsTer, w© are 
confident that if two agencies participate in the administra- 
tion of the career and merit system it will not be done as 
efficiently, €is econosdcally, or as simply as it will be dons 
if the entire system remains vdth the Civil Service Commission, 
tfe recomnend, therefore, that the hearing exwainer program 
remain in the Civil Service Commission* 

We further reeomBend that there be established within 
the ConBission a new Bureau of Hearing Examiner Administration* 
We conclude that the Civil Service Coomission appreciates that 
the hearing examiner program is an important program, and that 
it has made son» changes based upon experience* While our 
colleagues bring tqs the eld popular phrase Too little and too 
late, we think that it was in continued recognition of the ijfr- 
portanee of the hearing examiner program and the need for pro- 
ceeding as expeditiously as possible that the Civil Service 
Oomadssion recently revised its organization and named a 
eeordinatoir iriio works on all aspects of the program, including 
classifications, ratings and appeals* Under the improved 
procedure for expeditious handling the coordinator will, for 
example, make certain that the examiners in the Bureau of 
Departmental Operations are proceeding with their woz4c so 
that they will be ready to designate the hearing examiner who 
is to be t^graded as a resvilt of a new job classification stir- 
vey that is being made by the Bureau of Inspections and Clas- 
sification Audits* The man now acting as coordinator has been 
connected with the hearing exaoainer program from its ineepticD 
and is thoroughly familiar with the problem* 

Those changes in the civil service organization and the 
appointment of a coordinator were a significant step, and a 
step in the right direction* We believe that a further step 
should now be taken idiich Hiight be described as centralisation 
rather than coordination* We reecnmend the establishment of a 
new independent Bureau of Hearing Examiner Administration In 
the Civil Service Commission, which would report only, as do 
the other bureaus of the Commission, to the Executive Director 
aM the three Commissioners. We believe that all authority 
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aM psspasisibility fo^^ aM direstioa ©f , th© satix"© heaslag 
®sm^^^ ^©grafflj ass di"^d@d aasag th® Bweaia @f D^parta^at©,! 
Q^ratioasj Bweaii @f ^©geaas and Staadas^s^ and ^h® Bm-mM 
©f laspsstioss and OMeed.ff.ea'feien Aiadits atoald hm withdipa'sm 
fwmi tfeoae kureaBis seI lodged ia th® asw Buraam ©f H©&rfj5ig 
Issaaiasr AdMnistration. The new bisreaa vmiiM hav© e©^l@t© 
a^torlty and responsibility both for the 9stablisb«*Hb of 
pdiey aad the adfflinistration of every aspeefc of the pregifamj, 
iisieliidiBg all Batters such as reGruLtment, selection, ap°> 
pointments^ transfers^, removals, aM elasaif ioations* ^ 
aasrying oist this program the aew bureau ^euld utilise the 
existing facilities of the CoBaoission to de aU of the elerieal 
and meohanical work such as dating the receipt of applieation, 
nusbering them, setting tip the registers after the applicants 
were rated, and the like* 

In this connection we feel that it is alL too easy to 
forget the treosndous amount s£ woric that is involved in the 
adadnlstration of a true car®®r and merit system of eaQ>l0yBento 
Starting with nationwide recriiitment the process must select 
irtm thousands the few that are to be appointed. In addition 
to the stibstantial amount of time and effort that must be esj" 
pended in processing the original applications, and in additiois. 
t© the Job of esBunining and rating, the sise of which we be-> 
lieve is self-evident, there is the later work of establisMag 
the register, receiving requests from time to time, certifying 
in respfinse to these requests and similar matterse 

As to the composition of this new bureau, «e recommend 
that a committee of about five members should direct its 
operations* Subordinate personnel should be assigned to the 
bureau, either on a full-tiJoe basis, or by detail from oth@r 
bureaus of the Conanission, as the situation demands. 

We think that the knowledge acquired by the administra- 
tion of the program during the last seven years should not be 
lost. We have noted above that we think the personnel of tha 
CoBmdssion should be improved by adding able lawyers who hEV© 
had recent experience in the presentation and preparation ®f 
oases before the administrative agencies. This was primarily 
direeted to the proposition that the Commission could b® iES» 
proved by adding emphasis to the lawyer approach in the hosring 
9X2fflin®r program. On the other hand, we feel that a professions! 
scmpetence in addition to the la^syer type of coapetenc© is 
neoessary in the propar administration of a career and merit 
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systemi ?: In other words, properly handled, classifications and 
ratings are professional matters in the Federal Government Just 
as much as legal work. 

As' we have already indicated, we think that new blood 
representing the thinking of able practicing lawyers shoiiLd be 
injected. We therefore recomnend that two or three lawyers 
well:. versed in Federal administrative adjudication should be 
named' to the eonmittee. We also recommend that two or three 
of fieials of the Commission who have the broad gsuge viewpoint 
of th6 hearing examiner program should be appointed as menibers 
of this, committee. 

It is our belief that such a biireau would give us the 
lawjnr point of view that the proponents of the Office of 
AdmiJoistrative Procedure seek* In addition, we are confident 
it would give \is the expert knowledge and experience of men 
versed in the career and merit system of Federal employment 
which the advocates of the Office of Administrative Procedure 
also^ seek, but lAieh we fear might not fully materialize* 
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VI, Staanary of reeoiiiiiendatlons » 

VOf the undersigned, recommend: 

la That the career-nerlt sjstem provided for by section 11 of 
the Administrative Procedvire Act be continiied* (see pages 51*>56) 

2* That the following practices under the career-merit system 
be continued: 

a, that recruitment be continued on an open competitive 
basis and concentrated on the most likely source of 
qualified applicants, such as lawyers with trial exper- 
ience in administrative law, both in and out of Government 
(see page 36); 

b« that the present high qualification standards be 
retained (see pages 25 and 32); 

e* that compensation be prescribed in accordance with 
the Classification AjCt (see page 43) • 

d* that rcimovals be for good cause only after hearing 
and upon the basis of the record thereof (see pages 
36 and k6)i 

3« That the following iiqiroved practices under the career- 
merit systea be adopted: 

a* that a current competitive register of candidates 
for appointment be established biennially (see pages 
Ut 36i and 42); 

b» that selection for appointment to hearing examiner 
posltlona be limited to either the promotion, transfer 
or reinstatement of heariog exaoiners or appointment 
from the open competitlvis register (see pages 19 and 45); 

b* that a single salary grade be established for the 
hisarlng examiners in each agency (sea pages 20 and 41); 

d, that the level of comiienBation for hearing exaadtners 
range between $d>300 (GS-13) and $11,300 (G&^5) xmtU 
higher grades are available voider the Classification Act 
(see page 43); 

e« that the elassif leatlon speoifleations be revised 
(1) to bring the Illustrative escam^es of 6&ses 1^^ to 
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date and to express the substantive portions of the 
speeifications in lass technical and simpler langisag© 
and (2) to delete tha language that erroneously s^g«= 
gests that length of record is of some importance in 
prescribing the level of compensation of the hearing 
examiner (see pages 2B^30p 37)5 

fe that the agencies sttdy more closely the perfor- 
mance of their hearing ©xaasiners and initiate removal 
proCG©ding3 where appropriate (see page 47); 

g. that agencies avoid or minimize the application 
to hearing examiners, of the reductions of force pro™ 
vided by law (1) by utilizing hearing examiners front 
other agencies, undsr section 11 of the Administrativ® 
Procedure Act, to Best umisusl ease loads, rathsr than by 
appointing additional examiners to their staffsj and 
(2) by considering, in their determination of the classes 
of their employees to be separated in a necessary reduc- 
tion in force, the loss of ability, experience, and 
training entailed in the separation of hearing examiners 
(see page 48). 

h« that the Civil Service CosBnission bring into the 
hearing examiner program additional persons who have 
recently been engaged in the preparation and presenta- 
tion of cases before administrative agencies (see pages 
49 and 57). 

4« That: the Giyil Service Commission establish a new Bureau of 
Hearing Examiner Administration (see pages 20="21, 50, 56-58)o 

ae that the new bureau be charged with the responsibility 
for the hearing examiner program that is now divided among 
three bureaus of the Commission (see pagas 56-57); 

be. that a coumittee of five msmbers be placed in charge 
of the bureau (see page 57); 

c, that at least two of the members of the conniittee 
be lawyers who are well versed in Federal administrative 
ad jiHii cation and at least two of the manbers be officials 
of the Commission who have the broad guage viewpoint of 
the hearing examiner program ( see page 58) ; 

d. that subordinate personnel be assigned to the bureau, 
either on a full-time basis, or by detail from other 
bureaus of the Commission (see page 57); 
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laigrence V. Hel^y ' 

Assistant General Counsel 
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Wimaia F. Schamlk<w 

Hearing Exandner 

National Labor Relatiwis Board 



Members of the Camnlttee on 
Hearing Officers 
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